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THE 
Names of the Learned Councel that Argued the 
matter in Law contained in this BOOK. 
Wars, 
TWIS DEN. 
WINDHAM- 
IM AY N AR D. 
SM ONT AGUE.* 
ITCH 
BORE MAN. 
TARD: 
GREEN: 


(1) 


Mich. 22 Car. Banco Regis. 


Ann Bafeild Alminiſtratrix verſus Collard. 
22 Car. Rot. 673. 


Nan Action upon the Caſe the Plaintiff declares; That upon 4dumpfic ſut 
communication of a Yarriage to be had between the Jn- .o pa — 
teſtate s Daughter and the Defendant's Son, it was agrerd, A. may have the 

That the Inteſtate ſhould give the Son 50 li, with his Daugh- 48190» to may 
ter, and that if the Daughter ſurvived the Son, the Defen» admin later. 
dant ſhould pay her 100 li. after his death, and mutual pꝛomiſes 

were made between the Inteſtate and Dekendant to perkoꝛm the 
Agreement, and ſhews that the Marriage was had, and that the 

Inteſtate paid the 50 li. and died, and that the Son died, and 

. aſſigns breach in the Defendant's non-payment in retardat' 
adminiſtrat' &c. and upon non aſſumpſit it was found fo2 the 

Plaintiff: And Maynard moved thatthe action ought to have bien 

bꝛought by the Daughter, fo2 it has been adjudged that it lieth 

fo2 her upon ſuch a pꝛomiſe, and ſo the Defendant ſhould other: 

wiſe be doubly charged 3 but upon good debate, judgment was 

given fo2 the Plaintiff, fo2 the conſideration moved from 

the Inteſtate, and the pꝛomiſe was made to him, yet it was 

agreed that it might be brought by the Daughter; 27 H. 8. fusband brings 
24. Tatam's Caſe There upon pꝛomiſe to the Wife that if the che Action in his 
Husband would releaſe Tatam out of execution, the Oefendant 9" name upore 
would pay the debt; the Husband alone bzought the action, and ite and 1ays 
layed the pꝛomiſe made to Himſeif, and recovered, the promiſe 


made to him- 
ſelf. 


And the Cotize, in retardat' adminiſtrat was good enough, 
though the money was to be paid to the Daughter, becauſe it 
was a duty to the Inteſtate, and the damages recovered will 
be aſſets, however it was but foꝛm, and well enough; and 
Roll ſaid that the very point in the pzincipal Caſe was adjud- 
ged Paſc. 5 Jac., Betwirn Aſhdall and Bernard: Aud Bacon, cited | 

4 Eliz. Rippon and Norton's Caſe, where the Dekendant's Promiſe to the 

on made an aſſault upon the Plaintiff and his Father, and the 1 = 

Father was going to a Juſtice of Peace to complain, and have dhe An 
a Warrant fo2 him to bind him to the Peace; the Defendant 
in conſideration that he would foꝛbear to complain, pꝛomiſed the 
| Þ Plaintitf 


\ 


Ws -- Mich. 22 Car. Banco Regis. 


Plaintiff that his Son ſhould not aſſault him any moze, and up 
on fozbearance and a new Aſſault the Plaintiff bꝛought his Action, 
and recovered ; fo2 the conſideration moved from the Son; 
| who ſhould have bern ſecured from Aſſaults, if the Complainant 
| had pꝛocteded; and it was reſolved here that there needed no 


notice of the death of the Son. 


hw 
Ea 


Etheringham verſus Etheringham. 


jeces with 


A will torn in 13 an Eject firm upon a tryal at the Bar the Evidence was 
that one Warner by his Till in writing deviſed the Lands 


x — * — in queſtion to Henry Etheringham, and the Þetrs males of his 
MW rhe pieces 77" body, and bailed the TUriting to the Scrivener to kiep, and 

male che de. FOUL years after died, and about a foztnight after his death this 
; vice appear, T{rtiting was found in the Scrivener 3 Study, gnawn all to 


good : ien pſętes with Rats, vet he with the help of the pieces, and of his 
death, apainft INEMO2P and other Witneſſes, cauſed it to be pꝛoved in the Ec- 
Y ine Wil. Clefiaſtical Court; and now the Court demanded of the Mit. 
4 | nefles, whether a Stranger that knew not the Contents of the 
ö | | | Will befoze, by joyning of the pieces together could tell that the 
= deviſe of the Lands in queſtion was to Etheringham, and the 
| Heirs males of his body; fo2 they did agree that if this clauſe 

1 could be made out, though by jopning of the pieces, it were a 
| good Will, fo? all that. But the TWitneſles ſaid that a Stranger 
could not make out that clauſe. Mhereupon the Court direce 
1 ted the Jury, that if they found that the Mill was gnawn be- 
_ fore the death of the Deviſo2, then twas fo2 the Plaintiff; it 
after, fo2 the Defenvant ; and the Jury found to2 the Defen- 

dant in favour of the Mill. 8 


Markham verſus Adamſon. 


words, Tac- IN Slander, The Defendant ſaid to: the Plaintiff, I accuſe 
cue you ro v© | you to be a Witch; and the next day ſaid, I deſire tg have 
ou ſearched; the Plaintiff asked, why would you have me ſear- 
ched? the Defendant ſaid, becauſe J accuſe you to be a _—_— 

| and 


Y . 
7 


Mich. 22 Car. Banco Regis. E 3 


and after a Uerdict fo the Plaintiff, judgment was given againf 
him, becauſe the wozds did not impoꝛt an Accuſation of any of- 
fence within the Statute. But it was agreed that if the Plain⸗ 
tiff had been accuſed of bewitching a Man o2 a Beaſt, though 
this were not Felony by the Statute, the Action would have lain, 
and ſo hath it been adjudged. — 


Newman verſus Zachary. 


A Ction ſur le Caſe The Plaintiff declares that the Defendant Aon ſur je 
was his Shepherd, and that two of his Sheep did eſtrap, ©#r hie fale 
one of which being found again, the Defendant affirmed to be the fowl. #c. i 
Plaintiff's, whereupon the Plaintiff paid fo2 the feeding of it, and che Fawsf 
cauſed it tobe ſhoꝛn and marked with his own Mark; and yet 
afterwards the Defendant malitioſe machinans to diſgrace the 
Plaintiff, and knowing the ſald Sheep to be the Plaintiffs, tals 
& fraudulenter affirmavit to the Batliff of the Manoꝛ that had 
waifs and ſfrays belonging to it, that this Ship was an Eſtrap 
whereupon the Bailiff leiſed it to his damage, &c. And after a 
Uer dig fo2 the Plaintiff Latch moved that there was no cauſe of 
Action, fo2 there is no beach of truſt in the Dekendant as Shep- 
herd, and his woꝛds cannot endamage the Plaintiff, fo2 he ſhall 
have his remedy againſt the Bailiff of the ano? that ſeiſed the 
Shx#p wongfully. But it was adjudged that the Action would 
lie, becauſe the Defendant by his falſe pꝛactice hath created a 
trouble, diſgrace and damage to the Plaintiff 3 and though the 
Plaintiff have cauſe of Action againſt the Batliff, yet this will not upon ſlandering 
take off his Action againſt the Defendant in reſpect of the trouble; Tile though 
and charge that he muſt undergoe in the recovery againſt the ey erk 
Bailiff, and Hales ſatd that if one ſlander my Title, whereby J Treſpaſſer, yer 
am mongfully diſturbed in my Poſſeſſion, though J have remedy {ng nm de 
againſt the Treſpaſler „ J ſhall have an Action againſt Him that caucd the air 
cauſed the difturbance, turdance. 


B 2 Sir Tho- 


Mich. 22 Car. Banco Regis. 


Sir Thomas Bowe's Caſe. 


rf Leſſee for IN Debt fo2 Rent upon a Leaſe at Will of Houſes in London, 


12 ove" J upon a Trial at the Bar touching the Title of Sir T. Bowes, 
quarterly , that it was aàgried and given in charge to the Jury by Roll, that if 


makes a Tenant Tenant foz years holds over his term, and continue to pay his 
21 H. 7. 38 E. Rent quarterly as betoꝛe , that this payment and acceptance of 


14 H.8. 11. f. the Rent amounts to a Leale at Will. 
Dyer 62 4. 173- — 


— F — 2. That if Tenant at Mill rendzing Rent quarterly be⸗ 
ter over ſhall ging a new Quarter, and voluntarily determines the Mill befoze 
pay — the Quarter ended, yet he ſhall pay the Rent fo2 that Quar- 
13 H. 8. 16, 2. ter. | 

Kel. 65. 6. 


— 
* 


Evely verſus Livermore H. 17 Car. Rot. 1409. 


Sear, 3 Jac. thar J N an Aſſumpſit the Plaintiff declares that the Defendant re⸗ 
does not extend | teined him as his Attoꝛney to follow his Cauſes in the Ring s 
— wu Acti- Bench, Chancery , and Court of Requeſt , and gave him ſa 
miſcand to tive much in hand to defray his charges, and pzomiſed to pay him 
2 Ticker of his what mote he ſhould lay out, and alledges that he layed out 10 li. 
—_ i= more then he received fo2 Fees of Counſel and other charges in 
the Defendants Suits, which the Dekendant hath not paid, &c. 
The Defendant pleads the Statute 3 Jac. 7. that the Plaintiff 
did not give a Ticket to him of his charges, &c. and after de- 
murrer it was adjudged fo2 the Plaintiff, fo2 the Statute doth 
not extend to a ſpecial Action upon a pꝛomiſe, and ſo it was ad⸗ 
judged in Dobbins his Cale. | 


Farrer verſus Bates P. 22 Car. Rot. 


Arbitrement, 
Debt and oth : , 
Controverfieslie I M an Indebitatus Aſſumpſit fo2 9 li. upon an Inſimul com- 


— — putaverunt, the Defendant pleaded a ſubmiſſion ok all actions 


foldy does not. AND controverſies to Arbitrement, and that the Arbitratozs 
awarded 


— 


Mich. 22 Car. Banco Regis. | 5 


awarded that the Defendant ſhould pay the Plaintiff 4 li. in ſa⸗ 


tisfaction of all Accounts, and upon iſſue quod non ſe ſubmiſe- 

runt Arbitrio, it was found fo2 the Dekendant, and upon 

motion in arreſt of Judgment it was agrerd, that though Debt — . 
it ſelf doth not lie in Arbitrament , yet that and other Contro⸗ in Debt, ic is n# 
verſies doth. zo H. 7. 4. & 4 H. 6. 27. But it was likewiſe a⸗ anf ponde 
grreed that where Arbitrament is no plea in Oebt, it is no plea Debt. 

in an Aſſumpſit upon the Debt. 


2. It was reſolved that the Arbitrament did not reach the Wire i= dee 
thing demanded, fo2 that was only of all Accounts, and this is chingdemanded. 
a duty upon the Account, and ſo the Defendant could have no 
Judgment: then it was moved to have a —_— but dented * deni- 


by Roll being then ſole pꝛeſent. 


Hil. 22 Car. Banco Regis. 
Powel verſus Waterhouſc. T. 22 Car. Rot. 


Nan Azad t the Plaintill veclares that the Defendant in Promiſe inter 
conſideration of a Yarrtage, &c. Inter al promiſit de payer — good, 
tant, & puis Verdict pro Querent' Judgment tuit-done verſ. luy, forth the whole 


becauſe he ought to ſet foxth the whole pꝛonuſe which is entire, ome: 


of 


Hinacre verſus Lemon. M. 22 Car. Rot. 


Lander. The Defendant ſaid of the Plaintiff ſhe cauſed words charged 
Or. Langly's Servant ta ſteal and purloin 30 and re- Pen, gad. 
ceſved them and ſold them, which was the cauſe why his Maſter ; 
bzoke , and upon a Gerdict and Judgment in the Common 
Bench, in a Writ of Erro2 the Judgment was affirmed; becauſe 


= — charged with pꝛocuring of Felony , and „ ſtollen 
8. 


C Haines 


R Q Of 


inch. 
Haines verſus Finc 
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Mich. 22 Car. — Regis. 


Osborne verſus Brooke, Trin. 22 Car. Rot. 677, 


C_ Captain ©sbome is forſworn, and his Oath appears 
O upon Record. The Dekendant as to the firſt woꝛds pleads 
not guilty; and as to the latter, juſtifies that he was foz{(wom 


in finding of an indictment of Fozcible Entry, and upon de in- 


juria ſua propria, as to the juſtification both iſſues were found foꝛ 
the Plaintiff: And upon motion of Latch in arreſt of judgment. 
Firſt, if the Mozds themſelves were actionable. Secondly, if 
the Juſtification made them good and actionable z and upon great 
debate, judgment was given koz the Plaintiff in both points. 
Firſt, the Court did take the woꝛds, being ſpoken together, ts be 
the ſame as if he had ſatd, he is foꝛſwoꝛm upon Reco, which is 
as much as to call him perjured. Secondly, his juſtification 


Slander. Is for- 
ſworn, and his 
Oath appears 
upon Record, 
AQ' gift. 


Juſtification, 
explains the 
Parties mean- 


hath explained his meaning in them to be of perjury: And Tuke ing to be of 
and Condie's Caſe was cited fo2 this, where the Oefendant in e<rjury- 


an Action bꝛought fo2 ſaying,, You are forſworn, juſtified that he 
was fozſwon in an indicment of Battery; and the iſſue upou 
the juſtification being found fo2 the Plaintiff, he had judgment 
in Common Bank;which was afterwards affirmed in this Court, 
and now allowed fo2 god Law by both the Judges; yet two Db- 
jections were made by Latch againſt this judgment. Firſt, that 
the Declaration of it ſelf being inſufficent in ſubſtance could not 
be made god by the Defendant's bar. Secondly, that the ground 
of the Action is the diſgrace that the Plaintiff incurs befoze the 
Audito2sz now they muſt underſtand the woꝛds accoꝛding to the 
common acceptation as they were ſpoken, and not in the ſenſs 
wherein the Oefendant juſtifies the ſpeaking of them, and he ci⸗ 
ted a Caſe 21 Jac. between Wheeler and Abbot, where in Slan⸗ 
der fo2 ſaying , Thou haſt ſtollen my Piece, innuend' Gun, 
the Defendant juſtified that the Plaintiff did ſteal his Gun, 
and though the Juſtification which ſhewed the Defendant's 
meaning to be ofa Gun, was found againſt him, and Piece was 
a woꝛd of an incertain ſignification,which could not be explained 
by the Innuendo, Judgment was given againſt the JIlaintiff fox 
the Reaſons afozeſaid. 


C 2 Paſc. 


Paſc. 23 Car. Bona Regis. 


Paſc. 23 Car. Banco Regis. 


Water's Cale. 


ren. in common N ai Afiſe of a Houſe in Weſtminſter, upon null tort, &c. 


makes a W 


pleaded, and a tryal at the Bar, the Evidence was, that 


inſt t! : 
houſe, to pre- there were two Tenants in common of the Houſe, and one of 


vent the others 
getting 1n, no 


diſſciſin. 


Demiſe. 


V here words 
make a contin- 
gency by tlie 
intent of the 


party. 


them nailed up the Doors, and made up a Mall againſt the 
Pouſe to pꝛevent the others getting into the Houſe , and this 
was reſolved no Diſleiſin, and lo the Jury were diſcharged, 
But the point in Law would have been that a Tradeſman pur⸗ 
chaſed Lands in fix to himſelf and his TUife, and after became 
Bankrupt, &c. whether the Commiſſioners had power to ſell ſo 


as to bar the TUitfe. 


Taylor verſus Uſherwood. Hill. 18 Car. Rot. 87. 


IN an &jet firmæ upon a ſpecial Uerdict the Caſe was, That 
1 one deviſed Land to one Elizabeth fo; her life; and after her 
death to the eldeſt Heir male of her body, and to the Heirs males 
of ſuch Heir male, ſo that he be of twenty four -years of age at 
the time of the death of Elizabeth, and if he be not of twen- 
ty four years of age at that time, then that the Pusband of Eli- 
zabeth ſhall hold them till he comes to that age, and the p2ofits 


to be diſpoſed among the younger Childzen 3 Elizabeth dieth, her 


Heir male within the age of twenty four years, and after he at- 
tained to that age, and entred, and demiſed to the Dekendant. 


And Kales argued fo2 the Defendant, That if the demiſe had 


reſted in the Moꝛds ( fo that he be of twenty four years of age 
at the time of. the death of Elizabeth) it would have bern a con⸗ 
tingent limitation upon the being of that age at that time, but 
now that by a mean diſpoſal of the Pꝛolits he fills up that ſpace 
of time, it appears he did not mean to make that limitation a 
contingency to the Remainder, but upon that ſuppoſal to pꝛo⸗ 
vide fo2 the pounger Childzen 3 and the Caſe was adjourned, 


Paſc. 


SAA 


1. 


| Paſe. 23 Car. Banco Regis. . 


Paſc. 23 Car. Banco Regis. 


Needler verſus Gueſt. Trin. 17 Car. Not. 1324. 


Jan Action of Covenant, The Plaintift declares that the Covenant for 

I Defendant being an Attgzney covenanted to take the Plain- ty Ong af 
tiff fo2 his Clerk, and to allow him 2 s. foꝛ every Quire of Pa⸗ Paper. Breach 
per that he ſhould Copy out, and xd. foz every Sheet that he — — — 
ſhoulv engroſs, and ſo much foz ſuch and ſuch things, and all three Sheets, for 
uſual firs, and among other breaches he alledged, that he copied = uy 4 
out a Bill containing four Qulres and the Shets , fo2 which char chere could 
8s. 3d. was due to him, which the Defendant hath not pald. de ro — 
And upon a Gerdic and Judgment koz the Plaintiff in e Covent 
C. B. it was moved fo2 erro2 that there could be no appoz⸗ was co allow 
tionment in this Caſe, fo2 the Covenant was to allow him 2 s. * IM 
for copying a Quire, but not pro rata. And fo? this cauſe upon pro rata. If he 
good debate the Judgment was reverſed; but it was holden that —_— 
if he had averred z d. to be the uſual fee fo2 copying their Shirts iu es for 
of Paper, he might have helped himſelf upon that Clauſe,  — copying three 


Sheers he might 
have helped 


” — hun. 


Vincent verſus Furſy. Hil. 22 Nor. 


IN an Action of Treſpaſs fo2 entring into his Þouſe, and break Treſpas: 
] ing duas Ciſtas, and fo2 taking diverſa genera apparatuum in | 
Ciſta prædicta exiſtent. and for beating his Servant per quod 
Servitium amiſit ; after a UerDict foꝛ the Plaintiff, upon motion 
tu arreſt of judgment it was agreed. Firſt, that one may have 
a general Action of Treſpaſs, and a ſpecial Acton upon the Caſe 
in one Action. Secondly, that the wowds diverſa genera appa- 
ratuum were to incertain of themſelves, but being referred to a 
Cheſt wherein they lay, they were reduced to ſufficient certainty; 
but becauſe two Cheſts were mentioned befoze, and the Apparel 
was alledged to be in Ciſta prædicta in the ſingular number, (a 
that it appears not in which they werc, judgment was given a⸗ 


gainſt the JAatntiff, 


D Stoughton 
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Treſpaſs. 


Stoughton verſus Day. Hil. 22 Car. Rot. 486. 


N Debt upon a Bond with Condition, That whereas the 
Plaintiff is Sheriffof Surry, and hath made Cornelius Trapp 
his 2Batliff of the Hundꝛed of Brixto, if he ſhould execute his be 
fice, &c. and make true returns of all Marrants directed to 


him, then, &c. The Defendant upon Dyer pleads particularly 


perfozmance to all; the Plaintiff replies, that pꝛoceſs was di⸗ 
rected to him to levy Jſſues upon J. S. and that he made his 
CUarrant to Trapp to execute the ſame, which Warrant he did 
not return: and upon a demurrer Judgment was given againſt 
the Plaintiff, becauſe he did not ſhew that the Iſues were to be 


though the woꝛds of the Condition were general to make return 
of all Marrants directed to him, yet it was to be underſtood of 
ſuch only as were to be executed within the Hundzed of which he 
was made Batliff, | 


Capel verſus Allen. Hil. 22 Car. Rot. 639. 


N Debt upon a Bond with Condition to perfoꝛm an Award, 
[| the Plaintiff upon nullum arbitrium pleaded by the Defen- 
dant;ſets forth that the Arbitratoꝛs did award de & ſupra præmiſſis 
modo & forma ſequenti, viz. That the Oefendant ſhould pay ſo 


much to the Plaintiff, and the Plaintiff ſhould pay fo2 the TWrt- 
tings of the award: and it was adſudged a void Award, becauſe 


but of one ſide, fo2 it did not appear that the other party was 
bound to pay fo2 the Writings, which was the only recompence 
fo2 the Defendant. And this alſo is matter Tubſequent to the 
ſubmiſſion, and ſo cannot be intended a god recompence. 


Johnſon verſus Barret, & auters. 


N an Action of Treſpaſs for carrying away Soil and Tim⸗ 
ber, &c. Upon Trial at the Bar the Queſtfon aroſe upon 

a Key that was erected in Yarmouth, and deſtroyed by the Bat- 
tiffs and Burgeſſes of the Town; and Roll ſaid, that if it were 
creced between the high Water-mark and low Water-mark then 
it 
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it belonged to him that had the Land adjoyning. But Hale did 
, earneſtly affirm the contrary 3 viz. that it belonged to the King 
| of common right. But it was clearly agried, that if it were 
. erected beneath the low Mater⸗mark, then it belonged to the 
+ Ring. It was likewiſe agreed, that an Intruder upon the 
5 King's poſſeſſion might have an Action of Treſpaſs againſt a 
5 Stranger 3 but he could not make a Leaſe, whereupon the Lel⸗ 
* ſee might maintain an Ejectione firmæ. ä | 


—_—_— — 
2 


* 


Whitacre verſus Hillidell. H. 22 Car. Rot. 13 18. 


1 Lander. Margaret Whitacre ig a Thief and ſfole my TUiad, Slander. 
Y and J will have her put in Bridewell ; and upon motion in 
. an arreſt of Judgment after Uerdic, it was agreed by Bacon 
and Roll that thoſe wozds, ſhe is a Thief and ſtole my CUcod, of 
themſelves were actionable, and Caſes cited accoꝛdingly. But 
Bacon held that the latter woꝛds qualified the fozmer , fo2 the 
Statute 43 Eliz. cap. 7. enacteth that perſons that ſteal od 
growing, which is not Felony, ſhall be whipped if they make not 
ſatisfaction : now Bridewell is known to be a place where ſuch 
penalties are inflicted, ſo that upon all the wozds it ſhall be in⸗ 
tended an accuſation of ſich an offence, the penalty whereof is 
whipping, and not of Felony. But Roll contra totis viribus, be- 
cauſe the woꝛds, ſhe is a Thief, are ſingle and the other accumula- 
tive, being bꝛought in by the wozd And: but if it had been for 
the ſtole, &c. then they are explanatoꝛy. And this difference 
hath bern alwaies taken in this courſe. But Bacon denied the dit 
erence, and cited Clerke and Gilbert s Caſe, Hob. 33 1. thou art 
a Thief, and haſt ſtollen twenty load of my Furzis, and adjudg⸗ 
ed not actionable, and no difference allowed betwien and and for, 
but Roll flatly denied that Caſe to be Law. 2. To accuſe one 
of petit Larceny will bear action, and fo2 that the offendo2 ſhall 
be whipped 3 ſo that might be his meaning; and he ſatd that 
where the firſt wozds are a plain and direc Slander, the ſuble⸗ 
quent wows that ſhould take of their effect, ought to carry in 
them a very ſtrong Intendment that they were ſpoken in a 
ſenſe not actionable ; fo2 it is very unreaſonable that one ſhould 
flander another in general wozds, and then mitigate them by 
other wo2ds of a dotubtfull interpꝛetation, & ſic pendet, &. 


D 2 Sir 
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A Scire facias, 


Sir John Clucheſter's Caſe. 


JJ. C. was indicted of Manſlaughter; and tried at the Bar, 
and evidence was that he and his Man were playing at 
Foils, and the Chafe of Sir John's Scabbard fell off unknown 
to him upon a thꝛuſt, ſo that the Rapier went into his man's 
Belly, and killed him. And the Court directed the Jury, that 
fozaſmuch as ſuch acts are not warranted by Law, the parties 
that uſe them ought at their own peril to pꝛevent the miſchief that 
may enſue.” fo2 conſent will not change the Cale; and therefoze 
though there were no intention of doing miſchief, yet the thꝛuſt 
being voluntary, was an aſſault in Law, and death enſuing, 
the offence was Yanſlaughter ; pet the Jury found it Chance- 
medly, but the Court would not accept the Uerdic, but charged 
them if they varied from the Indicment to find it ſpectally, 
And Bacon ſaid he had known a Jury bound over to the Star- 
chamber upon the like Cauſe, whereupon they found him guilty, 
and day was given him to pꝛocure his Pardon, &c. 


Paſch. 23 Car. Banco Regis. 
Andrews & Harborn. Mich. 22 Car: Rot: 4.8 3. 


DCire facias was bꝛought in Middleſex upon a Recognizance 
taken befoze Juſtice Reeve at his Chamber at Serjeants Inn in 
London, and Judgment given in C. B. and upon a TUrit of 
Erroꝛ bzought in this Court, it was moved, that it ought ta 
have ben bꝛought in London where the Recognizance was taken; 
fo2 though the Scire facias muſt be grounded upon a Reco, and 


the Recognizance be no Recod till it be entred, pet after it is 


entred, it becomes a Reco2d by relation from the time of the 
Recognizance. And Hall and Winkfield's Caſe, Hob. 195. was 
cited, and the caſe was much debated; and Roll (Bacon abſent) 
laid that the moſt ancient and p2oper courſe was to baing the 
Scire facias where the Recognizance was taken; but he ſhewedin 
his hand a Certificate of all the Pꝛothonotaries of the C. B. that 
of latter times they have allowed it the one way oz the other; 
and ſo the Judgment was affirmed. And Paſch. 20 Jac. Rot. 2 10. 
B. R. between Polting and Fairebank the like Judgment was 

given 
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given upon a Recognizance taken befoze one of the Judges of 
this Court in London, and a Scire tacias bzought in Middleſex ; 
but it was ſaid that theuſual Entry in this Court is to erpzeſs 
befoze what Judge it was taken, but no place where; and then 
It might be bought in Middleſex without queſtion, 


- + 
at TIE? a. 


Hilton and Plater. Hil. 21 Car. Rot. 30. 


Lander. The Plaintiff declares, That whereas he was At- Slander: 


O tone, &c. the Octendant ſaid to him, You are a Knave , 
you were Attorney tor my Mother, and ſet my Mother againſt 
my Husband, and made him ſpend an 100 li. and ſuch Knaves as 
you have made my Husband ſpend all his Eſtate. And after a 
Clerdict fo2 the Plaintiff, it was moved the laſt Term in arreſt of 
Judgment, becauſe no communication is laid ok his Pꝛokeſſion, 
whereby the woꝛd Knave may be applied to that, and the other 
woꝛds do not impozt any ſcandal of him in his Pꝛokeſſion; foꝛ he 
might lawfully ſet the Defendants Mother againſt her Pusband, 
as if there were cauſe of Action againſt him; whereupon Judg- 


ment was ſtayed. And now this Term it was moved again; 


And Bacon was of opinion againſt the Plaintiff fo2 the reaſons 
afoefaid : But Roll, contra, becauſe the ſubſequent wowds de⸗ 
clare, that the woꝛd Knave was intended of him in his Pꝛokeſſion, 
and therefoze ned no colloquium of his Pyofeſſton. And after- 
wards the ſame Term ex. aſſenſu Baron' ( mutata opinione) 


Judgment was given fo? the Plaintiff, 


Trin. 23 Car. Banco Regis. 
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Nan Action of Debt upon a Bond with Condition, That if dd. 


|| the Defendant and his Wife ſhould appear ſuch a day at the 
Palace Court, &c. The Oefendant upon Oper of the Con⸗ 
dition, pleads that he Himſelf did appear at the day prout apparet 
per record'; and that he was not married at the time of the Ob⸗ 
ligation, n92 ever after : And it was adjudged to be no god 
plea, becauſe he is eſtopped to deny that he had a TUife. Other⸗ 


wiſe when the Condition is general 4 to cnfeoffe one of — 
; — 18 
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his Lands in Dale; there he may ſay he had no Lands there. 
Vide Dyer 50. f. 19 6. d. 18 E. 4. 4. f. 21 E 4. 54. g. J. 2. 3 3. h. 


GH —— 


Dominus Rex verſus Holland. 

M Office was found and returned in the Chancery, 

A That a Copyhold in Iſlington was 14 Car. granted to one 
John Holland and his Heirs at the will of the Lo2d, &c. in truſt 
fo2 one Margaret Taylor (who was an Alien) and her Heirs ; 
and that the pzofits were diſpoſed accoꝛding to the truſt, and that 
after M. T. died: and this was by virtue of a Commiſſion to en- 
quire what Lands, &c. M. T. had, and the Commiſſioners ſeiſed 
the Land; whereupon Holland came and ſhewed his Title, and 
traverſed the ſeiſin in truſt fo2 M. T. And Iſſue being joyned , it 
was found fo2 the King; and note the Venire facias was awarded 
in the Chancery retoꝛnable in this Court, and the Becoꝛd ſent 
hither, ( fo2 they try no Iſſue there.) And exception was taken 
to the Mrit becauſe ft was quorum quilibet habet 4. libratas 
terræ, and actoꝛding to Stat. 27 El. cap. 6. which extends only 
to this Court C. B. Exchequer and Juſfices of Aſſiſe: to 
which it was answered, That fozaſmuch as it is returnable in 
this Court, it is well enough within the Statute; but that An⸗ 
Swer was not allowed: but becauſe this Clauſe was added by the 
Statute 6f 35 H. 8. cap. 7. which was in the affirmative, that the 
TUrit ſhould continue quorum quilibet habet 2. libratas terrx. 
And the Statute 27 El. adds that it ſhall be 4. libratas in ſich 
Courts, but no negative woꝛds in either Statute 3 therefore it 
is but abundans cautela, and makes not the CUrit vicious. And 
Roll ſaid that it was ſo adjudged Mich. 2 1 Jac. betwirn Philpot 
and Feilder. The Queſtions in Law were, x. It the King ſhould 
have the truſt: 2. It by virtue of that he might ſeiſe the Land: 
3. If the Cale differ d, becauſe Copyhold. And it was argued the 
laſt Term by Mountague fo2 Holland, and Hale foz the Ring; 
— this Term by Maynard fo2 Holland, and Twiſden fo? the 
ing. | 


1. That Uſes at the Common Law were things partly in 
action, ſo that they were not given to the King by general woꝛds 
of Hereditaments in Statutes, as is agre#d in the Barqueſs of 
Wincheſter's Caſe, And they conſiſted in pꝛibity, and there- 
koꝛe could not be transferred by ad in Law, as by eſcheat 
to2 Attainder, &c. And the pꝛeamble of the Statute of 27 H. 8. 

which 
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which reduces the poſſeſſion to the Uſe, recites that by convey⸗ 
ances ta dle, the King loſt his eſcheats and purchaſes of Ali⸗ 
ens, &c. |. 1. 124. a. i 

Now Truſts being of the ſame nature at this day, they are 
ruled accoꝛding as Ales were at the Common Law 3 and there- 
foe if a Woman conveys a term in Truſt fo2 her ſelf, and takes 
PDusband and dies, he ſhall not have the Truſt by ſtrvivorſhip, 


but the Adminiſtratoꝛs of the Mike ſhould have it. 4. Inſt. 87. a. 


Witham's Caſe. (But Roll ſaid that it hath been fince reſolved 
that the Husband ſhall have it in that caſe.) And Mainard ſaid 
that the Alien himſelf had no remedy in equity fo2 the Uſe at 
Common Law, no? fo2 a Truſt at this day; fo2 he could not 
tompell the Feoftees to execute it. | 


2. Ir the King ſhould have the Truſt pet he cannot ſeiſe the 
Land by Law, fo2 the Alien himſelf had not that power; his re⸗ 
medy, if he ſhould have any, was only in the Chancery. 


3. The Land itſelf being Copyhold, the King cannot have it. 
I. Becauſe it is not transferrable by act in Law without the con- 
currence of the Loꝛd, fo2 the pꝛejudice that may accrue to him in 
loling his Fine, &c. 2. Becauſe the King cannot pertoꝛm the 
ſervices incident to the Tenure; and pet in default thereof, the 
L. could not take advantage of the fozfeiture as againſt the King. 


3. It would be an injury to ſtrangers that ſhould have right 
to the Copyhold; fo2 the King is not to be impleded in the Lows 
Court where only remedy is to be taken, 


4. The Eſtate is tw bale fo2 the Ring to hold. 


On the contrary it was ſaid, 

1. That the King ſhould have had a Uſe limited to an Alien 
at the Common Law, and by the ſame reaſon that he was to have 
the Land purchaſed by Aliens, viz. That the Realm ſhould not 
be impoveriſhed by ſtrangers; and Cles at the Common Law 
were not pꝛoperly things in action, but Inheritances deſcendible 
by the rules of the Common Law, and would have paſſed by 
grant oz deviſe by the name of Þereditaments, as Hale ſaid. 
And he ſaid that the pꝛeamble of the Statute of 27 H. 8. is not 
to be intended as though the King ſhould not have remedy fo? 
the p2ofits when the Uſe was Diſcovered, but that the Lands 
were ſo craftily conveyed that the Tſe could not be diſcovered. 
Now the caſe is the lame of a Truſt. 

— 2. The 
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2. The King be virtue of this Truſt may ſeiſe the Land; foz 
though the p2ofits only are given him by the Truft, yet he hath 
not any direct means to be ſatisfied of thoſe pꝛofits unleſs he 
may ſeiſe the Land. And therefoze 5 H. 5. 3. where a Manoz 
with an advowſon appendant was granted to the uſe of one who 
was after outlawed, and upon an avoidance the King bꝛought a 
Quare impedit, and had a Wait to the Biſhop. And Hales ſaid 
that 19 Jac. in Sir John Dacke's Caſe, in Scaccar to whom the 
King granted a term to the uſe of the Loꝛd, who was attainted 
of Felony : upon great deliberation with all the Judges it was 
reſolved, and accoꝛdingly decreed, that the Truft ſhould be foz⸗ 
feited to the King, and the intereſt of Sir John alſo. 


3. Now that the Eſtate of the Copyholder is fixed by the 
Cuſtome, there is the ſame reaſon foꝛ that as fo2 any other Jn- 
heritance. And this Term the Court took an exception to the 
Commiſſion, which was only to enquire what Lands, &c. the q- 
lien had, but no Capias in manus in it; and therefoze it was re- 
ſolved that the ſeiſure was. unduly made, and therefoze they did 
not openly declare their opinion upon the matter in Law. But 
Bacon ſaid that an Alien at the Common Law could not compell 
the Feoffees to execute an Uſe : And Roll ſaid, that thaugh the 


King ſhould have the Uſe, yet he could not ſeiſe the Land it ſelf 


by Law, but by equity he might have a Decree fo2 the Land: 
and ſo was Sir John Dack's Caſe. And the Court doubted 
what Judgment ſhould be given, the Uerdict being found fo2 the 


| King, And the rule was, that ceſſet intratio judicii, &c. fo2 


they held that they could not give any Judgment, but afterward 
Termino Paſchæ 24 Car. the opinion of the Court being changed, 
they directed the Cale ſhould be argued. And Hale argued foꝛ 
the King , that no Judgment could be given againſt him, - be- 
cauſe the Becozd of the Inquiſition is ſtill remaining in the 
Chancery: and this Court hath no power to pꝛocerd, but only 
to trial of the Iſſue, and upon the Qerdict , fo2 the very Re: 
co2d- as to that is in this Court (and yet he ſaid that the Re- 
coꝛd after the Trial hath bern remanded into the Chancery, 
und Judgment given there) but the tenour only of the In⸗ 
quiſition is here, as appears by the Entry, &c. but if it 
had bien bzought in per manus - proprias of the Kirper of the 
Great Seal, then the whole Recoꝛd had ben here, and ſo Judg: 
ment ſhould have been given upon the whole Recoꝛd. And he 
tok this difference, that when the tenour of a Reco being re⸗ 
moved, the Court where the D2ztginal Recoꝛd reſides cannot 
pꝛoceed, then the Court where the tenour is may pꝛocted upon 
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the tenour. And therekoze if the tenour of a Fine be certiſied 
upon a Certiorari out of the Tower oꝛ Treaſury into the Chance⸗ 
ry, and ſent into the Common Pleas by Mittimus, Execution 
may be awarded there upon the tenour 39 H. 6. 4. a. So if the te⸗ 
nour of a Judgment in a Writ of Annuity be certified out of 
the reſcript in the Common Pleas into the Chancery, and ſent 
thither by Mittimus they may award erecution there upon the te- 
nour 34 H. 6. 2.d. becauſe in thoſe caſes there are no other Ju⸗ 
ſtices that can pꝛoceed upon the Reco2d it ſelf, but where the 
Judges where the very Reco2d reſides may p2oced thereupon, 
notwithſtanding any tenour certified in ſuch caſes, there can be 
no pꝛoceeding upon the tenour: As if the tenour of a Judgment 
in ancient demeſn be certifiedin Chancery, and ſent by Mittimus 
into the Common Pleas, no Scire facias lieth thereupon 5 be- 
cauſe the Court of Ancient Demeſn map ſtill pꝛocted to execution 
upon the Recon it ſelf. 39 H.6. 3. h. &c. So in our caſe the 
Chancery may ſtill pzoced to ſeiſure upon the Inquiſition, affir- 
ming it to be god. 14 E. 4. 7. a. And therefore this Court can- 
not p2oceed upon the tenour of it, fo2 thence might enſue a claſh- 
ing of the Courts; the one affirming it, and the other quaſhing 
it: and fo2 theſe reaſons he payed that the koꝛmer rule might 
ffand. ' But it was anſwered by Maynard, and reſolved by the 
Court, that Judgment ought to be given againſt the King, be⸗ 
cauſe the whole Record is virtually here, otherwiſe they ſhould be 
bound up to the Uerdict, ſo that Judgment ſhould be given ac- 
coding to that, though it appear upon the whole Recowd that 
the King had no Title. And both the Judges denied that the 
Chancery could pzoceed upon the Jnquiſition, now that the ſame 
was ſent hither upon the Traverſe , but that the Judgment in 
this Court would utterly ſubvert the Inquiſition: And therefoze 
Judgment was given quod manus Domini Regis amoveantur. 
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Shalmer verſus Slingsby. Hil. 22 Car. Rot. 1036. 


N an Action of Debt upon a Bond the Dekendant pleaded , Pebr- 
1 That the Bond was made in another County than where it 
is alledged in the Declaration; and pꝛayed that the Attomep 
might be examined thereupon by fo2ce of the Statute of 6 R. 2. 
cap. 2. And the Plaintiſt demurred, as if it had been a plea in 
bar to the Action 3 And the Defendant joyned in demurrer, and 
concluded quod ab actione præcludatur. And it was reſok- 
ved that the plea was naught, and _ warranted by the — 
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Trover. 


tute, which pzovides only that the Oziginal ſhall not be laid in 
one County 3 and the Declaration upon a Bond made in ano- 
ther County: and if ſo, the Writ ſhall abate; but this courle of 
pleading hath been alwaies-diſallowed. Vide 3 H. 6. 35. 


2. Becauſe the demurrer was joined as to the Action, there- 
fore Judgment was given quod recuperet, Ec. 


"YU 
— 


Wright verſus Paul Pindar. Paſc. 22 Car. Rot. 440. 


Na Trover andConverſion bzought by an Adminiffrato23 up⸗ 
on not gutſty pleaded, the Oefendant upon the evidence con⸗ 
feſſes, that he did convert them to his own ule; but further 


faith, that the Tnteſtate was indebted to the King, and that 


x8. May, 14 Car. it was found by Inquiſition, that he died poſſeſ- 
ſed of the Gods in queſtion 5 which being retuzned, a venditioni 
exponas was awarded to the Sheriff, who by virtue thereof ſold 
them to the Defendant. And to pꝛove this the Defendant ſhew- 
ed the Warrant of the Treaſurer, and the Dffice-Book in the 
Exchequer, and the Entry of the Inquiſition, and the venditioni 
exponas in the Clerk's Bok to which the Plaintiff ſaith, that 
the matter alledged is not ſufficient to pzove the Defendant not 
guilty; and that there was no ſuch TArit of venditioni exponas. 
And the Defendant ſaith, that the matter is ſufficient, and that 
there was ſuch a TWUrit. And it was reſolved, that he that de⸗ 
murs upon the Evidence ought to confeſs the whole matter of 
fact to be true, and not refer that to the judgment of the Court. 
And if the matter of fac be uncertainly alledged, o2 that it be 
Doubtfull whether it be true oꝛ no, becauſe offered to be pꝛoved 
only by pꝛeſumptions and pꝛobabilities, and the other party will 
demur thereupon, he that alledges this matter cannot join in 
Demurrer with him, but ought to pꝛay the judgment of the 
Court, that he may not be admitted to his Oemurer, unleſs he 
will confeſs the matter of fact to be true. And fo2 that the De⸗ 
tendant did not ſo in this caſe, both parties have misbehaved 
themſelves, and the Court cannot pꝛoceed to Judgment. But 
it was clearly agreed, that upon Evidence the Court fo2 reaſo- 
nable cauſe, at their diſcretion, may permit any matter to be 
ſhewn to pꝛove a Recon. Com. 411: b. And the opinion of the 
Court was, that an alias Venire facias ſhould be awarded, and 
not a Venire de novo, becatiſe no Uerdict was given, 


Trin. 


VC 
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King verſus Somerland. Paſc. 23 Car. Rot. 140. 


N an Action of Debt fo2 Rent, the Plaintiff declares upon a vebt. 

Leaſe fo2 years made by a ſtranger, who bargained and ſola 
the Reverſion to the Plaintiff per indenturam debiro modo ir- 
rotulat' in curia Cancellariz; and after a Uerdic foꝛ the Plain⸗ 
tiff, upon nil debet, pleaded, it was moved in arreſt, of Judg- 
ment, that he had not alledged the inrolment to be within ſix 
months, no2 ſecundum formam Statuti: And thotigh it were ſaid 
to be debito modo, that would not help, becauſe it might be ſo at 
the Common Law, and the Uerdica could not make the Decla- 
ration god fo2 want of a convenient certainty fo2 the foundation: 
and therekoꝛe upon great deliberation Judgment was given a- 
gainſt the Plaintiff, | 


— 


Coleman verſus Painter. Trin. 23 Car. Rot. 


N an Action of Debt upon a Bond with condition to perfoꝛm pebt. 

Covenants, one of which was, that the Plaintiff ſhould not 
be interrupted in his poſſeſſion of certain Lands by any perſon 
that had lawfull Title; and particularly, that he ſhould not be 
interruptedby one Thomas Anthony, by virtue of any ſuch Title; 

upon perfozmance of Covenants pleaded, the Plaintiff replies, 
that 1. Novemb. 20 Car. the Oefendant made a Leaſe fo? years 
to the Plaintiff of the Lands mentioned in the Died, and that 
the 3. of the ſame month the Plaintiff entred, and that befoze 
this time, viz. 17. Auguſti 20 Car. the Defendant made a Leaſe 
to the ſaid Tho. Anthony foꝛ a term of pears yet. to come, who 
20. Aug. 20 Car. entred into the Land, &c. the Defendant plea- 
ded, that the ſaid Leaſe made to T. A. was with condition of re- 
entry fo2 non⸗ payment ot Rent, and that befoze the Leaſe made 
to the Plaintiff the Rent was behind, & legitime demandat ſe- 
cundum formam indenturæ; And upon non-payment he re- 
entred and made a Leaſe to the Plaintiff: And upon a general 
demurer it was reſolved, that the Demand was inſufficiently al- 
ledged; foꝛ he ought to ſet foꝛth certainly when and where it 

was made, that it might appear to the Court to be legal; but 
fo2 the flaw in the Plaintiff 8 — becauſe he W 
| F'2 7:1 


TITTY 


Trin. 23 Car. Banco Regis. 


his Entry after the Leaſe made to T. A. ſo that it doth not ap- 
pear that he was interrupted by him: the opinion of the Court 
was againſt the Plaintiff, but the next Term, by leave of the 
Court, he diſcontinued his Action. 


+ 
4 


— 


— — 
— — 


Brown verſus Evering. Hil. 21 Car. Rot. 354. 


N an Action of Debt fo2 Rent, after a Uerdic and Judgment 
fo2 the Plaintiff in the Common Pleas, upon a TUrit of Er⸗ 
ro2 bzought, and Diminution alledged, it appeared, that the 
Iſſue was joyned Paſc. 21 Car. And the Venire tacias certified to 
be in placito prædicto inter partes prædictas boze teſte, Paſc. 
20 Car. And this was moved fo2 Erro2z but it was adjudged to 
be holpen by the Statute of 8 El. cap. 14. as if there had been ng 
2 — » fo2 it is impoſſible that this ſhould be the Writ in 
that Action. 2 5 


| | Long verſus Bennet. 
N an Aſſumpſit the Plaintiff declares , That in conſideration 
| 1 that he had ſold to the Dekendant unam acram ligni, he pꝛo⸗ 
miled to pay him 8 li. And after Aer dict fo? him, upon non Aſ⸗ 
ſumpſit, it was moved, that the Declaration was uncertain, be⸗ 
cauſe it doth not appear whether the Soil it ſelf, o2 the Lcd 
only were ſold: but after much debate the Plaintiff had his 
Judgment. Vide 17 E. 4. 1. d. . 


— — — „ * 


Frier verſus Prentice. Paſc. 23 Car. Rot. 41 6. 


J2 an Aſſumpſit the Plaintiff declares, the Defendant in 
conſideration that the Plaintiff would permit J. S. to en- 
jop certain Lands, &c. pꝛomiſed to pay to the Plaintiff x 5 li. 
annuatim pro quolibet anno during: four years, if J. S. ſhould live 
ſo long ; and after the firſt year the Plaintiff bꝛought his Action, 
and upon non Aſſumpſit had a Uerdict and Judgment, though it 
was not averred that J. S. lived fo long, for the Action lieth after 
the firſt year, Si being a limitation ſubſequent, 


Shaw 


a 
; Mich. 2 3 Car. Banco Regis. 21 


Shaw verſus Huntly. Trin. 21 Car. Rot. 321; 


5 ＋ Debt againſt an Executo? 3 upon plene adminiſtravit pleaded, pete. 
; and Jſlue thereupon, the Jury found that the Teſtatoz deviſer 
z that his Executoꝛs ſhould (ell certain Lands. 


} Mich. 23 Car. Banco Regis. 
| Blackwell verſ#s Aſhton. Hil. 22 Car. Nor. 636. 


N A Sis facias was bzought againtt thꝛee Baflees upon a Re- Scire bi. 
E cogniʒance acknowledged by them and the pꝛincipal joyntly 

5 and ſeverally; and upon a demurrer the TUrit abated by god ad 
viſement , becauſe this being founded upon a Recow, the Pl. 

ought to ſhew fozth the cauſe of the variance from the Recsw, 

as that one was dead: but if an Action be bzought upon Bond 

in the like caſe, there the Defendants ought to ſhew that it was 

made by them and others in full life, not named in the Writ , 

becauſe the Court ſhall not intend that the Bond was ſealed and 
delivered by all that are named in it; and therefoze the Defen- 

dants cannot demur upon it though it be entred in hc verba. 

Rb And lo it is if an action be b2ought upon a Recognizance taken 

$ be loꝛethe Mayoꝛ and Recower, &c. by the Statute of 23 H. 8. 
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becauſe there the parties muſt ſeal, and fo hath it been ad⸗ 
judged. Dyer 227. e. 28 H. 6. 3. c. 36 H. 6. 16. 


Fyner verſus Jeffrys. Trin. 23 Car. Nor. 1 599. 


chard Brand had aſſaulted and beaten the Plaintiff, &c. the 

efenvant in conſideration that the Plaintiff would not p2oſe- 

cute the ſaid R. B. &c. p2omiſed to pay him ſo much as the Plain. 

: tiff was damnified : and averrs, that he hath not, no? yet doth, 
0 polecute the ſaid R. B. &c. And that he was damniſied by rea- 
- ſon of the ſame Battery in 30 li. which the Defendant, though 
2 ſuch a time and place required, hath not paidz and upon non 
1 Aſſumpſit, and a Uerdict foꝛ the ſs it was moved, = 


[* an Aſſumpſit the Plaintiff declares, That where one Ri. Adumpcic 


Mich. 23 Car. Banco Regis. 


the Plaintiff hath not given the Defendant notice or what he 
was danmified in; but pet the Plaintiff had his Judgment, be- 
cauſe the Defendant hath taken upon him to pay the damage 
that the Plaintiff ſuſteined 3 which when the Plaintiff aſcertains 
to him; and requires him to pay, the Defenvint at his peril is 
wound to pap, it in truth he were ſo much damnified,, ' 


— 


Lodge verſus Weeden. Hil. 22 Car. Rot. 146. 


N an Action upon the Caſe fo2 killing of Cattel infected de quo- 

dam morbo mortali Angl. the Murrain, and th2owing their En⸗ 

trails into the HMatntiff s Field, per quod diverſa averia of the 
Plaintiff's interierunt: after a Uervic foꝛ the Plaintiff, upon 

not guilty pleaded, it was moved to de to uncertain, becauſe 

it doth not appear what, noꝛ how many Beaſts periſhed ; but 
ment was given fo2 the Plaintiff, becauſe there nievg - 

 fuch certainty in an Action upon the Cale, which is not 

fo2 the Beaſts themſelves ,. 02 the value of them; but 

fox damages ſuſtained by their death thwugh the Detendants 
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Sims verſus — ＋ and others. Trin. 23 Car. (or 

Paſch. 22 Car.) Rot. 247. 1 
N an gaton of Treſpaſs upon the Statute of Monoponies 
1 made anno 21 Jac. the Plaintiff ſets fozth the Statute, and 
that 13. Jul. 14 Car. pꝛoclamation was made by the King con- 
cerning Wines 3 by colour whereofthe Defendants pꝛocured the 
Plaintiff to be impaiſoney, and 200 Pipes of his Wine to be 
detatned till he made Fine foz them; and that afterward, viz. 
15 Jul. 14 Car. another Pꝛoclamation was made, & colore hujus 
Proclamationis, poſtea, ſcil. 7. Jan. 20 Car. the Defendants ray- 
ſed the land Plaintiff to be taken and impniloned, any that the 
Defendants not fearing the ald Stat. poſtea ſcil 14. Jul. arm. 20. 

ſupradicto tantas minas de impriſonamento corporis — T. Sims 
adtunc & ibidem intulerunt quod idem Th. Sims per Jongum tem- 
pus, ſcil. a præd x4. die Jul. anno 20. ſupradict. uſque diem py eg 
e 


ce 


trationis hujus billz, ſcil. 14. diem Jul. 2x Car. circa negotia ſua 

ceſfaria palam intendere non audebat, &c. contra pacem, &c. & 

contra formam Statuti, &c. The Defendant pleaded not gullty 
within 
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. 


within ſix years, and it was found fo2 the Plaintif, And it was 
moved in an arreſt of Judgment that the Declaration was re- 


pugnant ; fo2 the Jmpziſonment is laid to be 7. Jan. 20 Car. and 


then follows, that the Defendants poſtea ſcil. 14. Jul. 20 Car. 
tantas minas, 6c. which is  befoze the Impziſonment, foz the 


King began his Reign 27. Martii, and the Jury have given da⸗ 


mages with relation to the whole time, whereas the Declarati⸗ 
on is nought as to a great part of it. And the Caſe being much 
debated, it was agreed, ; 


x. That thePlaintiff in his Declaration need not answer the 
oꝛder of time wherein the Treſpaſſes were done, but may alledge 
— 3 done 7. Jan. befoze that which was done 14. Jul. 
Aur Pp | 


2. Tt was reſolved, that poſtea in the latter place mutt refer 
to the time immediately pꝛecedent, and cannot leap. over that, 
andrefer to the time wherein the Pꝛoclamation was mae. 


3. It was reſolved, that the woꝛd poſtea in this caſe could not 


be void, and the time bzought in by the Scilicet ſtand abſolutelp, 


becauſe the wow Scilicet is but erplanatozw, and fo2 inffance, - 


and cannot contradict any thing that is precedent, Hob. 172. 
But if the woꝛd Scilicer had been out, and the time bzought in 
by it had been alledged ſubftantively, then the moꝛd Poſtea would 
habe been void, being repugnant. | 


4. Jt was reſoived , that the time bought in by the Scilicet 
was repugnant and vold, and the Declaration ſtands as if ns 
ſuch time had been atledged: and then it runs thus. Chat the 
Dekendant s Poſtea tantas minas, &c. intulerunt quod idem J. & 
per longum tempus circa negotia ſua neceſſaria palam intendere non 
audebat; and though this be uncertain, fo2 that no time is al- 
ledged, pet it being not the ſubfance of the Action, but only fox 
aggravation of damages, and in as much as evidence could not 
be given of any thꝛeats, after the teſte of the Bill, 02 damage 


by reaſon of them, thefoze being after a Mer dict, it was reſolved 


to be god enough. | 


Laſtly, Jt was reſolved, That it ſhall not be intended in this 


caſe, that the Jury have gfvendamages with refpect to the time 


bought in by the laſt Scilicet, after per longum tempus, which - 


over-reaches the time that the threats were made; {the time 
tough in bp te in Slice bing en 20 be W 
2 
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the time mentioned in both places being in Judgment of Law ta- 
ken to be void, and as out of the Declararion, it ſhall be taken 
to be out of the conſideration ofthe Jury in taring the damages, 
and fo? this the Caſe in 20 H. 6. 15. was cited by Roll; where 
a Treſpaſs was laid with a continuando uſque diem impetrationis 
brevis, viz. 14. diem Febr. anno 17. whereas the TUrit bare teſte 
12. Octob. anno 17. which was befoze the day alledged fo2 the 
time of the continuance. And yet the Plaintiff after a Uerdic 
had his Judgment. And Hunt and Lawring's Caſe, Hob. 2 84.2. 
where in Treſpals, &c. per quod ſervitium amiſit, per longum tem- 
pus, viz. per ſpatium 6 menſ. tunc proxim. ſequent. And the O⸗ 
riginal boze teſte within the ſix months; and after a Uerdic the 
Plaintiff had Judgment, fo2 that the viz. was moze then needs. 
— — Judgment was given foz the Plaintiff in the paincipal 
ale. 


— ——— 
—— 2» — > —_ 


Tanner verſus Lawrence. Trin. 23 Car. Not. 


N an Aſſumpſit the Plaintiff declares, That in conſideration 
that the Plaintiff would buy certain pieces of Cloath fo2 the 
Defendant's uſe ; the Defendant pzomiſed that he would give 
him 2 s. fo2 every piece that he ſhould ſo buy, and averrs that 
he bought x00 pieces foꝛ the Defendant's uſe, fo2 which he ought 
to have 10 li. and alledges a ſpecial requeſt of the ſaid 10 li. to be 
paſd by the Defendant accowing to his promiſe. And upon non 
Aſſumpſit pleaded, and a Uerdict foꝛ the Plaintiff, it was moved 
fn arreſt of Judgment, that the Plaintiff. hath not averred that 
he gave notice to the Defendant how many pieces of Cloath he 
bought fo2 him; to which it was anſwered, that this ſpecial re⸗ 
queſt to pay 10 li. accoꝛding to his pꝛomiſe, doth imply a giving 
notice of what he bought. But it was reſolvey, that notice is 
neceſſary in this caſe, and not ſuppoſed by this ſpecial requeſt ; foz 
the Defenvant cannot tell that ſo much is due as the Plaintiff 
requires, unleſs he had notice of what Cloath be bought fo2 him. 
And Judgment was given againſt the Plaintiff, 525 


— 


PRBrooke verſus Brooke. Trin. 23 Car. Rot 580. 


J chen upon a ond of 40/5 wich Condition, That if th 
1 Obligoꝛ at oꝛ before the Feaſt of St. John Baptiſt next fol- 
; owing, 
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to the Celler, that he might make = election, 2. The requeſt 


— = — 
88 D ** - r 


Mich. 23 Car. Banco Regis. 


| fowing the date, ſhould make an abſolute eſtate of Inheritance 


to the Obligee of ſuch Lands, then, &c. the Defendant pleads, 
that after the making of the Bond, at all times befoze, and at 


the ſaid Feaſt of St. John Baptiſt, he was ready upon the Land 


to make ſuch an Eſtate to the Plaintiff, &c. And upon Demurrer 
it was adjudged fo2 the Plaintiff, becauſe the Defendant ought 
to have given the Plaintiff notice that he would make him ſuch 
a conveyance, to the making whereof the p2eſence of the Plain⸗ 
tif was neceſſary : but if the Condition had been fo2 the making 
of a Feoffment, then fo2 that a day certain was appointed, the 
plea had been god, fo2 the Plaintiff at his peril ought to attend 


at the day. Vide Co. 5. 22.8, 


Parmenter verſus Creſſey. Trin. 23 Car. Rot. 1034. 


N an Aſſumpſit the Plaintiff declares, That in conſideration ag, 


of twelve pieces of Stuff, of the value of 42 li. 15 s. delibered 
by the Plaintiff to the Def, the Def. pꝛomiſed to deliver to the 
Plaintiff ſo many Pipes of Sack, which the Oefenvant then 


had lying in a certain Cellar of a ſtranger in London, as ſhouly 
be of the value of the laid Stuff, per præfat querent eligend. And 


the Plaintiffaverrs, that at Norwich he did require the Defen- 
dant deliberare vinum pradi& præfat querent' ad eligendum fa 
many of the Pipes as ſhould be of the value of the Stuff, &c. 
And after aUerdict fo2 the Plaintiff, upon non Aſſumpſit pleaded, 


upon motion in arreſt of Judgment it was ſo refolvey, t. That 


a ſpecial requeſt is neceſſary in this caſe, becauſe the Defendant 
cannot deliver the TUine in this caſe befoze the Plaintiff hath 


made his elecion , and there is no reaſon that the Defendant 


ſhould require the Plaintiff himſelf to make his election, as he 


ought to doe if the pzomiſe had been to deltver them to a Stran- 


ger: Then it was objected that the requeſt was not well made. 
x. Becauſe it was made at Norwich where the Defendant 
cannot deliver the Mines. 2. Becauſe the requeſt was to deli- 
ver the Mines, whereas the Defendant is not by his pꝛomile to 
deliver them till the Plaintitt hall have made his election. 


But it was reſolved that the requeſt was well made: fo? 
1. The Plaintiff muſt make his requeſt where he can meet with 
the Defendant , and thereupon the Defendant ought to appoint 
a reaſonable time when he will be ready to goe with the Plaintiff 


in 


Mich. 23 Car. Banco Regis. 


in reſpec of the manner was well, fo2 he hath directly perfoꝛmed 
the agreement, which was to deliver them to the Plaintiff to be 
choſen 3 and therefoze it is as much as if he had required him to 
perfoym his pꝛomiſe, which muſt be by ſhewing the Plaintiff the 
Wine in the Celler, to the intent that he might make his choice, 
which is not to be of the ſpecies of Sack ; viz. whether Canary 
02 Sherry, &c. fo2 then indeed the Plaintiff ſhould have made 
his choice betoꝛe he could have requeſted the delivery, but of the 
gobneſs of it. And therefoze he muſt taſt the Wine (as Roll 
ſaid, and Bacon did not deny it) befoꝛe he need make his election. 
And upon god debate the Plaintiff had his Judgment. 


| Gurman verſus Hill. Paſc. 2 3 Car. Not. 
l 4 Debt, N Debt upon Bond with Condition to perfoxm an Award of 
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all Controverſies; Upon nullum arbitrium pleaded, the Plain- Fa 

| tiff ſet fozth an Award de & ſupra præmiſſis, that the Defendant % 
thould pay ſo muchto the Plaintiff in ſatisfaction of all Contro⸗ 7 
verſies between them till the day of the Award made: And upon 5 
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great debate made, it was adjudged a god Award; fo? the Court 
ſhall not conceive any new Controverſie ariſen between the Sub- 
miſſion and the Award, unleſs the Defendant chews it. And 
the rather, becauſe it was pleaded to be de & ſupra præmiſſis, 
which carries an intendment of an Award p2opozttonable to the 
Submiſſion, And Browne and Goffee 8s Caſe, Hob. 190. was 
cited accoꝛdingly. Hil. 14 Jac. Rot. 593. C. B.the ſame Judgment 
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given between Paine and Lee. 
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Paradine verſus Jane. Hil. 22 Car. Rot. 1 I78, & 11 79. 


1 ow N Debt the Plaintiff declares upon a Leaſe fo2 vears rent 
8} dung Rent at the four uſual Feaſts 3 and fo2 Rent behind 


fo2 thꝛee years, ending at the Feaff of the Annunciation , 

21 Car. brings his Action: The Defenvant pleads, that a certain 
German Pꝛinte, by name Pꝛince Rupert, an alien bon, enemy 
to the King and Kingdom, had invaved the Realm with an ho- 
ſtile Army of men; and with the ſame fozce did enter INE 
efenn- 


— 


5 * = = 
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Defendant's poſſeſſion, and him expelled, and held out of poſſel⸗ 
ſion from the 19 of July 18 Car. till the Feaſt of the Annunciati- 
on, 2 1 Car. whereby he could not take the p2ofits 3 whereupon the 
Plaintiſt demurred, and the plea was reſolved inſufficient, 


1 Becauſe the Dekendant hath not answered to one quarters 
nt. = 


2. Pe hath not averred that the Army were all Aliens, which 
ſhall not be intended, and then he hath his remedy againſt them; 
and Bacon cited 33 H. 6. 1. e. where the Gaoler in bar of an el. 
cape pleaded, that Alien enemies bꝛoke the Paiſon, &c. and ex⸗ 
ception taken to it, fo2 that he ought to ſhew of what Countrep 
they were, viz. Scots, &c. | 
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5 3. It was reſolved, That the matter of the plea was fnſuffict- 
7 ent 3 fo2 though the whole Army had been Alien enemies, pet he 
* ought to pay his Rent, And this difference was taken, that 
1 where the Law creates a duty o2 charge, and the party is diſa- 


4 bled to pertoꝛm it without any default in him, and hath no reme⸗ 
70 dy over, there the Law will ercuſe him. As in the caſe of Tate, 
: if a Houſe be deſtroyed by Tempeſt, oꝛ by Enemies, the Leſſee is 
5 excuſed. Dyer 33. a. Inſt. 5 3. d. 283. a. 12 H. 4. 6. ſo ot᷑ an Ef 
& cape. Co. 4. 84.b. 33 H. 6. 1. So in 9 E. 3. 16. d Superſedeas wag 
awarded to the Juſtices, that they ſhould not pꝛoceen in a Ceſſi- 
F vit upon a Ceſſer during the Mar, but when the party by his 
5 own contract creates a duty oꝛ charge upon himſeit, he is bound 
# to make it god, if he may, notwithſtanding any accident by 
FH inevitable neceſſity, becauſe he might have pꝛovided againſt it by 


5 his Contract. And therefoze if the Leflee covenant to repair a 
þ Þouſe, thoughit be burnt by Lightning, o2 thzown down by Ene- 
75 mies, yet he ought to repair it. Dyer 33. a. 40 E. 3. 6. h. Now, 
[7 the Rent is a duty created by the parties upon the reſervation , 
£ and had there been a Covenant to pay it, there had been no que⸗ 


ftion but the Leſſee muſt have made it god, notwithſtanding the 
1 interruption by enemies, fo the Law would not pꝛotect him be- 
E pond his own agreement, no moꝛe then in the caſe of reparati⸗ 
ons: This Reſervation then being a Covenant in Law, any 
3 whereupon an Action of Covenant hath been maintained, (as 
Roll ſaw) ft is all one as ifthere had been an acual Covenant, 
Another reaſon was added, that as the Leflee is to have the ad- 
vantage of caſual pꝛofits, ſohe muſt run the hazard of caſual loſ- 
ſes, and not lay the whole burthen of them upon his Leſſs2 3 and 
Dyer 56.6. was cited fo2 this * that though the —_ Vide Co. 4.82 g 
2 o 
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the reſt of his 
Goods, Chattels, 


rounded, 02 gained by the Sea, 92 made barren by TLild fire, 
yet the Leſſoꝛ ſhall have his whole Rent: And Judgment was 
given fo2 the Plaintiff, | 


Wheeler verſus Walroone. P. vel T. 18 Car. Rot. 600. 


that one being ſeiſed of the Manoꝛ of D. and other Lands in 


By deviſe of = Pur Ejectione firmæ: Upon a ſpecial Uerdict, the caſe was, 


Leaſes, Eſtates, 


Somerſetſhire, by his Mill tn waiting deviſed the Manoꝛ to A. 


— 2 =c- fo2 fix years, and part of the other Lands to B. in fee; and then 
ſed but an Elac comes in this clauſe, And ther eſt of all my Lands in Somerlſet- 
for life. Crooke ſhire, or elſewhere, I give to my Brother, and the Heirs of his 
3-part#47>44% Body. And the queſtion was, whether the reverſion of the Ma⸗ 


450. the reaſon. 


no? paſſed oꝛ no; foꝛ it was ſaid, that the woꝛd Reſt did extend 
only to ſuch Lands as were not deviſed befoꝛe: but it was ad⸗ 
judged fo2 the Defendant, that the reverſion of the Yano? paſſed 
by the devile, 


— "I _— 
— 


Baker verſus Edmonds. Hil. 22 Car. Rot. 222. 


Aion ſur le N an Action upon the Caſe the Plaintiff declares, That the 


Defendant was indebted to one Gode in the ſumm of 43 l. 1s. 
fo2, &c. And being ſo indebted, pzomiſed to pay him; which 
Gode was indebted to the Plaintiff, and became Bankrupt 3 
whereupon a Commiſſion upon the Statute was ſued fozth, and 
the Commiſſioners did aſſign debita præd Gode in quadam ſche- 
dula continent” præd' ſummam 43 li. x s. to the Plaintiff, &c. the 
_- Defendant pleads, that he made no ſuch pzomtſe to Gode. And 
by ſpectal Uerdic it was found, that the Oefendant was indebted 
to Gode but in 41 li. x s. which he p2omiſed to pay; and that the 
Commiſſioners aſſigned debita prxd' Gove mentionat in quadam 
ſchedula continent præd ſummam 43 li. x s. to the Platntiff. And 
if this be ſame pꝛomiſe that the Plaintiff hath declared upon, 
they find fo2 the Plaintiff. And two Objections were made. 
1. That it is not the ſame pꝛomiſe, becauſe the Plaintiff hath de⸗ 
clared of a pzomile to pay 43 li. x s. and the Jury find the pzomiſe 
to be but of 4x li. xs. 2. That upon the whole Record it ap⸗ 
pears, that the Plaintiff hath not made a god Title to his Actt- 
on, fo2 he hath alledged the Aſſignment to be of a debt of 431. x s. 
whereas the debt was but 41 li. 1 s. And this being 8 
we | | ing 
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thing will not paſs by the Aſſignment of a greater ſum + But it 
was answered and reſolved, 1. That it is the ſame pꝛomiſe; fo2 
if Gode himſelf had bzought the Action, he ſhould have tecovered 
upon this Uerdict, and the Aſſignment by the Commiſſioners 


5 bells the Debt in the Plaint. And he hath the ſame remedy to te⸗ 
5 cover as the Bankrupt himſelf had. And the difference was taken Dyer 219. g. 
} between an Action upon the Contract it ſelf, &c. foꝛ there if the ** + 22. 4 


f party miſtakes the ſum agreed on, he fails in his Acton ; but if he 
Z bꝛings his Action upon the pꝛomiſe in Law, which ariſes from the Br.igue joyn sc. 
ry Debt, there, though he miſtakes in the ſum, he ſhall recover, and 


; ſo hath it been adjudged. 2. TheAfſignment is not in queſtion, 

: fo2 the Jflue and Uerdict are concluded to the pꝛomile; and ſo that 

| which they find touching the Aſſignment is not material, hows 

; ever the Aflignment is not laid to be of ſuch a ſum , as by that 

9 name, fo2 then it would have been a queſtion whether god; and 

5 the Court inclined that it would not have been gend. 

. Mich. 23 Car. Banco Regis. 

7 But the Aſſignment is laid to be ofthe Debts ol Gode, mett- 

; tioned in a ſchedule containing that ſum; and ſo it was found 

; by the Jury, therefoze the Court ſhall intend it to be in ſuch a 

7 manner, as that the Debt of 4x li. x s. might well paſs thereby. 

f And after much debate Judgment was given koꝛ the Plaintiff, 

1 Munday werſzs Baily. Trin. 23 Car. Rot. 83. or 82. 

| Nan Aſſumpſit upon an Indebitatus fo2 Rent reſerved upon a Acuimpfte 
5 J Leaſe fo2 pears: After a Gerdict fo2 the Plaintiff upon non | 
5 Aſſumpſit, Judgment was given againſt him, becaule the Action 

; will not lie to: Rent, but hemuſt have an Action of Debt kan it. 

f Lawrence verſus King, and others. 


K an Ejectione firmæ upon a Leaſe of a Houſe in Newington Ejecrione frmæ 
Common, Oxon. Upon hot guilty, the Jury appearing at 
Bar, one was challenged, becauſe he was Tenant of a Yano, 
to which there was a Court Leet, ot which the Plaintiff was 
Steward. And the Court inclined, that it was no pzincipal 


i challenge; but fo2 want of ſufficient your it fell off; and — 
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Stamf. 35. c. 

I. 8. 175. c. 

13 H. 4. 3. g · 
. I 4» A. 

I H. 7. 5. c. 

21 H. 7. 9. b. 


| Action ſur le 
9 Caſe. 


would not examine him upon a voir dire after it. Another was 
challenged by the Defendant,and being upon his Trial; ſoit treit, 
ſaid the Platntiff, but not allowed; fo2 that muff be upon the 
Challenge, and not upon the Trial, and therekoꝛe he was tried 


And the Caſe upon the Evidence was, that Tenant in Capite 
of certain Lands, and the Houſe in queſtton, conveyed all (as it 
was found by Office) to his youngeſt Son, and died, his eldeſt 
Son and Heir being within age, who attained to his full age, 


aͤnd died befoze livery ſited. And the younger Son entred, and 


made a Leaſe to the Plaintiff of the whole Land 3 and whether 
this Leaſe was god fo2 the whole, was the queſtion, * And the 
Plaintiff's Counſel offered to pꝛove by another Office, that other 
Lands were left to deſcend to the eldeſt Son, which were moze 
then a full third part of the whole Lands the Tenant had: but it 
was not allowed, fo2 the Dffice wherein the Houle in queſtion is 
found, is a Recow by it ſelf, and the King s Title muſt be taken 
as it is found in that, and not as it ſtands by compariſon with 
another Office. 2. Jt was a queſtton, whether a Leaſe made by 
the younger Son in this caſe befo2e ſeiſure (fo2 none could be 
p20ved ) were not gad fo2 the whole. And it was holden to be 
void as to a third part, and ſo it was, though the third part were 
not ſet out by the Statute 3 fo2 the King's intereſt commenced 
by the Office befoze ſeiſure, and betoꝛe ſetting out ofthe third part. 
3. It was agreed, that the Land continued in the King's hands 
fo2 a third part, till an ouſter le maine ſued, though the Heir were 
dead. 4. It was agrid by all, that where an ouſter le maine 
is neceſſary, a Leaſe fo2 years made bekoze is not god. And 
Bacon ſaid, that where the Heir of the King's Tenant in Capite 
dies before livery ſued, that the Land is not Debtoꝛ fox the Ar⸗ 
rears_( which the King ought to have from the death of the An- 
ceſtour in ſuch caſe ) till they are computed by an Dfficer in the 
Erchequer, and made a Debt upon Recozd, and then the Land 
— OR And after much diſpute a Juror was dꝛawn by conſent 
of parttes. | 


——— 


Dutton verſus Eaton. Hil. 22 Car. Rot. 929. 


929 


N an Action of the Caſe foꝛ ſpeaking divers ſlanderous woꝛdg 
ok the Plaintiff, amongſt which were theſe wows, Thou haſt 
the French Pox : upon not guilty, the Jury found that he ſpake all 
49 i the 
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the woꝛds in the Declaration exceptis his verbis, thou haſt the 
French Pox, & quoad the ſpeaking of thoſe woꝛds, they find that 
he ſaid thou haſt had the French Pox, & fi, &c. they find foꝛ the 
Plaintiff, and afleſs entire damages. And the opinion of the 


Court was clear, that the variance was material; ſo that the pyer 15. a 


Declaration was not maintained by the Uerdic : And both the 
Judges inclined that the wozds found were not actionable, fo2 
they do imply that the Plaintift had that diſeaſe, but was recove⸗ 
red: Then an exception was taken to the Uerdic, becauſe the 
Jury did not find that the Defendant did not-ſpeak the woꝛds in 
the Declaration, - And yet this defect was not ſupplied by the 
woꝛds exceptis his verbis. And fo2 this cauſe it was reſolved , 
that the Uerdic was inſufficient, and a Venire facias de novo 
was awarded. Vide Dyer 75. a. 171. e. 


DO — 


Yearworth verſus Pierce. 


Lander. Thou art a Thief, and haſt ſtollen my Dung : After $1ander. 


a Uerdict fo2 the Plaintiff it was moved, that the woꝛds were 
not actionable; becauſe Dung is an indifferent woꝛd to ſignifie 
either Dung in a heap , which is a Chattel, oz Dung ſpꝛead o2 
ſcattered upon the ground, which is parcel ofthe Freehold, and 
then no felony may be committed of it. But upon god debate 
Judgment was given fo2 the Platntiff, becauſe the firſt woꝛds be- 
ing plainly actionable, the effect of them ſhall not be taken away 
by ſubſequent wows ambiguous; foꝛ when ſubſequent woꝛds 
ſhould qualifie the woꝛds precedent, they ought to carry in them 
a ffrong intendment, that they were ſpoken in ſuch a ſenſe as 


was not actionable ; and then alſo Roll held they ought to be 


bꝛought in by way of explanation by the woꝛd For, as to ſay thou 
art a Thief, for thou haſt, &c. but if the woꝛds are, thou art a 
Thief, and haſt ſtoln, &c. there the latter wows are cumulative. 
But Bacon denied the difference, and cited Clerk and Gilbert s 
Caſe, Hob. 33 1. where that difference is denied, and ſaid, that 
8 Car. in the Common Pleas, where the woꝛds were thou art a 
Thief, and haſt robb/d. thy Kinſman of his Land, The Court 
was divided in opinion; but after upon Conference with all 
the Juſtices at Serjeants Inn, it was adjudged fo2 the Plaintiff. 
And Roll denied both thoſe caſes to be Law; and ſaid, that this 
latter caſe was reſolved upon conſideration of that in. Hobert, 
which hath been often denied fo2 Law in this Court. And he 


ſad, that he had conferred with * Robert Barkley and Sir John 
— 1 2 


Bramſton, 


* 


— 
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Bramſton, and. their opinions concur with him in this point. 
And Roll held, that if the Dekendant had ſaid thou haſt ſtollen 
my Dung, without any other woꝛds, they would have been acio- 
nable; fo2 Dung in Common parlance is underſlod of Dung in a 
heap, which was agreed to be a Chattel, of which Felony may 
be committed, and goeth to the Executoꝛs; but if it lieth ſcat⸗ 
tered upon the ground, fo that it cannot weil be gathered wſth- 


out gathering part of the ſoil with it, then it is parcel of the 


Mich. 23 Car. Banco Regis. 
Pierſon verſus Dawſon. 


Sander. CLander. The Plaintiff declares, That the Defendant, dixit 
Mariæ Pierſon Matri W. Pierſon the Plaintiff, your Son is a 

Thief; innuendo the Plaintiff, then the Son of the ſald Mary. 

And after a Uerdict fo2 the JAlaintiff, it was moved in arreſt of 


Judgment, that the woꝛds are not laid to be ſpoken of the Plain⸗ 


tiff, but only in the innuendo, which cannot ſufficiently aſcertain 
Hob. 268. a. the Declaration, becauſe ſhe might; have many Sons: But yet 
1. 4-169. 17.f. iipon god conſideration Judgment was given fo2 the Plaintiff ; 
fo2 the Court ſhall not intend that Mary had any other Sons be- 
ſides the Plaintiff. And Roll cited a Caſe where one ſaid, your 
Landlord Henley. is a Thief, and laid his Declaration only with 
an Innuendo of the Plaintiff then Landlozd, &c. and adjudged 
god. But in another Caſe, where one ſaid your Landlord 
(without a Surname) is a Thief, in ſuch an Innuendo, it was, 
after great debate (the Court being at firff divided in opinion) 
adjudged naught : But there if the Plaintiff had averred that he 
to whom the woꝛds were ſpoken had no other Landlozd, it had 
been god. Vide French and Edward's Cale, fu. 3. 


a 
ON 


More verſus Clypſam. 


Replerin. FM.a Replevin the-Jlaintiff declares, That the Defendant re 
pit centum oves matrices & vervices of the Plaintiffs. The 
Defendant avows, that his Father was ſeiled in fee of the place 
where, &c. and died ſeiſed, and that the Lands deſcended —— the 
en-, 
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Defendant as Son and Heir , by virtue whereof he entred , 
and was ſeiſed in fee, and tok the Beaſts damage feaſant 5 the 
Plaintiff makes a reply, and concludes with a travetſe abſque 
hoc that the Defendant at the time of the taking was & adhuc 
eſt ſeiſed in fee of the Land, and iſſue thereupon was found fo2 
the Plaintiff, And it was moved in arreſt of Judgment that the 
Traverſe was naught. x. Becaule the title of the Avowant is 
not answered, fo2 that the dying ſciſed of the Father, and the 
deſcent, and the ſeiſin of the Avowant, is but a concluſion upon 
that. 2. Becauſe the Traverſe is larger then the Avowyp , fo2 
adhuceſt, refers to the time of the pleading, which is moze then 
is alledged, oꝛ then is material. To the firſt it was answered, 
that though it be not foꝛmal, yet it is ſubſtantial enough; fo2 if 
the Son were not ſefſed, there could be no dilcent to him, and 
2 therefoze it is made god by the Uerdict 3 and the Court inclineb 
5 to this opinion. But the other exception was holden to be ma⸗ 
1 terial. Then an exception was taken to the Declaration, becauſe 
it is fo2 zoo Ewes and Wethers , and it doth not appear how 
many there are of Ewes, and how many Tlethers 3 and the 
Sheriff is bound to make deliverance of the one ſozt and of the 
4 other, fo2 his delivery muſt be accowing to the TUrit, And 
4 though he map receive inloꝛmation from the parties, fo that it is 
A god return to ſay nullus venit ex parte querent ad oſtendend 
averia, &c. pet he is not bound to require it, but ought to have 
: ſufficient certainty within the Recow. Andfo? this cauſe, after 
1 great debate, Judgment was given againſt the Plaintiff; but it 
1 was agreed, that oves without addition had been god enough, 
and the Sheriff might have delivered the one ſoꝛt and the other: 
But if the Writ be fo2 oves matrices, the Sheriff cannot deliver 
TUethers ; ſo if it be fo2 Black Hozſes, the Sheriff cannot delf- 
ver White , but is ſubject to an Action of Caſe, Now there 
being ſome Ewes and ſome Wethers , and the number not ap⸗ 
pearing, the Sheriff is left at uncertainty 3 and upon the ſame 
; reaſon a Foꝛmedon of 100 Acres of\Yeadow and Paſture hath 
2 been adjudged naught, as Roll ſaid, 
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Com. Northumb. v erſ Green. Trin. 23 Car. Rot. 1198. 
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| Debt fo2 Rent the Plaintiff declares, That one Croſs made bebt. 
a Leaſe fo2 years to the Defendant rendzing Rent payable 
balf yearly, who granted the reverſion to the Plaintiff, and ſuch 
a dap (which was the day wherein _ Rent was due) = — 
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Debt. 


kendant attomed 3 and fo2 thꝛee years Rent and a half, which 


included the Rent due, the day of the attoꝛnment the Acton was 
bought 3 and upon nil debet, and a Uerdict fo2 the Jlatntiff, it 
was moved in arreſt of Judgment, that the Kent was payable to 
Croſs before the attoꝛnment; fo2 that ſhall be taken ( if worſt fox 
the Plaintift) to be after Sun-ſet 3 but it was diſallowed : fo2 
the Court ſhall not intend it: and if they ſhould, the Uerdict ſup- 
plies the-averment of the contrary. And both the Judges ſaid, 
that it a Trit abate one day, and another TUrit is purchaſed , 
which bears teſte the ſame dap, it ſhall be intended after the a- 
batement of the firſt. 


Caly verſus Joſlin & Uxor. Trin. 23 Car. Nor. 1282. 


N Debt fo2 Rent upon a Leaſe fo2 years againſt the Husbany 
and Wife, Erecutrir, which was laid in the debet and detinet; 
Upon plene adminiſtravit pleaded, and a Demutrrer thereupon , 
the caſe was well debated by reaſon of contrary reſolutions ; 
fo2 Hargrave's Caſe was reverſed in the Exchequer, Co. 5. 31. 
becauſe the Action was in the debet and detinet; but afterwards, 
7 Jac. between the Loꝛd Rich and Frank. in C. B. upon great de⸗ 
bate it was adjudged god fn the debet and detinet. And the 
like Judgment was given 9 Jac. in C. B. in Sir Henry Carye's 
Caſe. And after that, Paſc. 17 Jac. Rot. 346. B. R. between 
Paule and Moody it was adjudged god in the detinet only. 
And the like, 7 Car. in the Common Pleas, and the ſame pear in 
this Court between Smith and Nichols ; and the reaſons of theſe 
contrary opinions was the inconveniency of the one ſide and the 


other; fo2 in as much as the Executoꝛs cannot waive the Term, 


it were hard if the Rent ſhould exceed the value of the Land, and 
they having no aſſets, that they ſhould be charged in the debet of 
their own pꝛoper Gods, and pet if the Action muſt be bzought 
in the detinet only, where fully adminiſtred were a god plea, 
then may they retain the Land, and with the pꝛoſits thereof ſa⸗ 
tigfie Debts upon ſpecialty, whereby the Lefſo2 ſhould be defeat- 
ed of his Rent: Fo2 the avoiding of which inconveniencies, it 
was reſolved, that they may be charged in the debet and detiner, 
fo2 prima facie the Land ſhall be intended to be of greater value 
than the Rent, and if it be otherwiſe, —— 


Mich. 
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Gilbert verſus Stone. Trin. 17 Car. Rot. 1703. 


N Treſpaſs fo2 breaking of a Houſe and Cloſe, the Defen- Treas. 
dant pleaded, that 12 homines ignoti modo guerrino armati 
tantum minabantur ei quod de vitz ſux amiſſione dubitabat, 

and after requirebant & compulſabant the Defendant to goe with 

themto the Houſe, quodque ob timorem minarum & per manda- 

tum & compulſionem dictorum 12 hominum he did enter the 

ſaid Houſe, and returned immediately though the ſatd Cloſe, 

which is the ſame Treſpaſs, &c. And upon Demurrer, without nod. 131. c. 
argument, it was adjudged no plea; fo2 one cannot juſtiſie a 
Treſpaſs upon another fo2 fear, and the Defenant hath remedy 

againſt thoſe that compelled him: Alſo the manner of the plead⸗ 

ing was naught, becauſe he did not ſhew that the way to the 

Pouſe was though the Cloſe. 1 


. 
— — * 
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5 Mark verſas Cubit. Paſc. 23 Car. Rot. 376. 


| Lander. You are a Rogue, you are a traitorly Rogue , you Slander. 
1 | cheated your Father ; you are a branded Rogue, you have 
held up your hand at the Bar; you have deſerved to be hanged , 
and I will have you hanged : And after a Uerict foꝛ the Plaintiff 


8 fo2 all the woꝛds (except traitorly Rogue) the queſtion was, whe- 
Y ther the woꝛds branded Rogue would maintain the Action (fo2 it 


is clear, none of the others would) becauſe (as was pꝛetended) 
the moſt that they impart, is, if he hath been branded fo2a Rogue 
by virtue oftheStatute of x Jac. cap. 7. then his puniſhment is 
paſt, and conſequently the wowds not actionable, becauſe they can- 
not be any damage to him: But upon debate, Judgment was 
given fo2 the Plaintiff; foꝛ by that Statute if a bzanded Rogue 
wander again, it is Felony 3 and ſo the woꝛds put him ina nearer 
degree of Felony than otherwiſe he ſhould be. | 
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Brown & Wood. 


— — was granted to the Siſter of the Half Blood 
of the Inteſtate and her Pusband , by the Pꝛerogative 
Court, and the Bꝛother of the whole Blood ſued there to have 
the Letters repealed; and upon motion fo2 a pꝛohibition, upon 
this ſuggeſtion it was agreed by the Court, that the Siſter of 
the half Blood is in equal degree of Kindꝛed with the Bꝛother of 
the whole Blood, within the Statute. And ſo was it reſolved , 
x Car. between Glaſcock and Wingate, known by the name of 
Juſtice Yelverton's Man's Cale. And ifthe Dzdinary hath once 
executed his power accowing to the Statute, he cannot repeal 


the Letters upon a citation; but it was reſolved, that the Sta- 


tute was not obſerved in the Gꝛant of the Letters in this caſe, 
becauſe the Þusband, who is not of kin to the Jnteſtate, is joyn- 
ed with the Mike; and ik ſhe ſhould die befoze Him, he ſhould 
continue Adminiſtratoꝛ againſt the meaning of the Statute. And 
fo2 this cauſe a pꝛohibition was denied; but it was ſaid, that if it 
had been granted to them only during the Coverture, perh-ps it 
might have been god, becauſe the Þugband might have admini⸗ 
_ _ the Coverture, though it had been granted to the 
Vite only. 
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Hilliard & Ux. ver. Hambridge. H. 22 Car. Rot. 10 10. 


N an Action upon the Caſe againſt an Executoꝛ upon a pꝛo⸗ 
mile ofthe Teſtato2 made to the Husband and Wife, in con- 
ſideration of their Marriage had at his requeſt to pay 8 li. 

per annum to the Mife during the Coverture; after a Uerdict 
fo2 the Plaintiff, upon non Aſſumpſit pleaded, it was moved, 
Termino Hil. 22 Car. in arreſt of Judgment, that it ſhould be 
bought by the husband only, the pꝛomiſe being made after the 
Coverture, becauſe the whole benefit thereot is to redound to the 
Dusband , and thereupon Judgment was ſtayed. But this 
Term the Caſe being moved again, Judgment was given fo2 the 
Plaintiff; fo? it is in the election of the Husband to bing the 
- Action alone, oz to joyn with his Mike: as 43 E. 3. 10. 15 E. 4. 
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IO. c. 7 E. 4. 6. a. 7. a. Br. Baron & Feme 55. in caſe of a Bond 
made to them both alter Coverture: And the Caſe was held to 
be ſtronger, becauſe it is an Executoꝛp pꝛomiſe of a thing of con⸗ 
tinuance, than if it had been to be done unica vice. Vide 48 E. 3. 
18. K 26) 4%6e. 


Eels verſus Smith. 


Lander. She hath married the Husband of another Woman. Slander. 
And after aUerdict fo2 the Plaintiff, it was moved in arreſt of 
Judgment, that the wozds would not bear Action, fo2 the Plaintiff's 
Wife might be dead, oꝛ beyond Sea by the ſpace of ſeven years, 


and then the Cale is out of the Stat. of x Jac. cap. x. And though 


it be alledged in his Declaration that he had no other Mike, 
vet the woꝛds muſt be taken as they were ſpoken befoze the audi- 
toꝛs. And perchance the meaning might be that the Plaintiff 
was contracted to, and ſo in Conſcience was the Pusband of 
— : and Judgment was given againſt the 
aint 


Yates verſus Lindall. 


Lander. She is a Sorcerer and a Witch, and can witch and Slander. 
unwitch ; ſhe is a white Witch, and can witch and unwitch. 
And after a UGerdict fo2 the Plaintiff, Judgment was given a- 
gainſt her, becauſe ſhe is not accuſed of any offence within the 
Statute- | 


— — _ 
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Gawdy & Congham. Mich. 23 Car. Rot. 348. 


— 


Na CUrit of Erro2 upon a Judgment in C. B. in an Action of xccor. 
Debt againſt Executoꝛs, who pleaded fully adminiſtred, and 
the iſſue being whether Aſſets o2 no, it was found that they had 
Aſſets foꝛ part onely; and Judgment was given fo2 to recover 
the whole Debt. And it was moved by Hales fo2 Erroz, that it 
ould have been fo2 ſo much only as was found in the Defen- 
dants hands, andſo are all the Pꝛeſidents in that Court, which 
he ſaid he had cauſed to be ſearched 4 but the Judgment — — 
y B o 
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firmed, fo2 it is god either way; and in this Court it is the courſe 
to give Judgment fo2 the whole, accozding to Mary. Shiplic's 
Caſe. I. 8. x34. 


Eeles verſus Lambert. Mich. 22 Car. Rot. 357. 


N an Action of Covenant the Plaintiff declares, That Sir 
Moulton Lambert the Teſtato2, did demiſe to him a TUhartf, 
called the Wharf-ground near the Common Dike, and other 
Tenements, fo2 2x years 3 and Covenanted that he might 
quietly enjoy them without the interruption of the ſald M. I. 
his Deirs o2 Aﬀigns, vel aliquar perſonar clamantium per præd' 
M. L. hæred vel aſſignat ſuos vel per eorum medium conſenſum vel 
procurationem, niſi, &c. and aſſigns foꝛ bꝛeach, that one Mich. 
Clavel clamans titulum a præd' M. L. poſtea, ſcil. 20. Feb. x7 Car. 
did enter upon him, and eject him, &c. the Dekendant pleads 
plene adminiſtravit, and Iſſue being joyned thereupon, the Jury 
found that Sir M. L. 15. Jun. 1634. made his Will, and made 
the Defendant his Executoꝛ 3 and by the ſame Mill, dedit di- 
verſa legata bonorum in ſpecie ſeparalibus perſonis in dicto Teſta- 
mento nominatis, ac poſtea obiit, poſt cujus mortem, the De- 
fendant x x Car. bona præd' ſic ut præfertur in ſpecie dat ad valen- 
tiam 500 li. in executionem Teſtamenti prxd' præd' ſeparalibus 
perſonis in eodem Teſtamento nominat' deliberavit, and ſind the 
breach of Covenant to be ſir years after, and that no other 
Gods of the Teſtatoꝛs came to the hands of the Defendant : & 
ſi, &c. pro querent, &c. And the Caſe was argued by Green 
and Latch ex parte querentis that the Gods delivered fo2 Lega- 
_ are Aſſets in the Executoꝛs hands, as to this contingent 
ovenant. 


x. That the Executo2s ſhall be intended conuſant of all 
Contracts and Duties of the Teſfatozs, as well p2eſent as fu⸗ 
ture, as well contingent as certain; and that therefoze this con⸗ 
tingent Covenant lay as a charge upon the Teſtatoz's Eſtate. 

2. That ſuch contingent Covenants are common aſſurances 
much favoured in Law, which may all be eaſily defeated, if the 
diſpoſition of the Covenants by his Till ſhould ſtand gon againſt 
them ; fo2 though the Executoꝛs ſhould afterwards voluntarily 
break them, yet the recompence muſt be had only out of the Te- 
ſtatoꝛ s Eſtate. | 

3. A diverſity was taken between Debts without Pectalty, ann 
« : ega⸗ 
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Legacies, fo2 thoſe are duties of the ſame nature with Debts 
upon ſpecialty, but differ only in oꝛder and dignity ; but theſe 
arc meer gratuities, fo2 which no Action lieth at the Common 
Law 3; and therefoze are not taken notice of by Law as duties, 
but the remedy fo2 them is in the Court Chuſtian. | 

4. The Executoꝛ was not compellable by the Eccleſiaſtical 
Court to pay theſe Legacies, unleſs the Legatees in this caſe 
would give caution to repay them if the rontingent Covenants 
thould be broken. And ſo it was ſaid is the courſe in Chancery 
at this day in the like caſes. And Hales and Twiſden ex parte 
Defendentis argued to the contrary. 


1. It was agreed by them, and alſoby the Court, that though 
the Legactes were deviſed in ſpecie, yet the Legatees could not 
take them without the aſſent of the Executoꝛs. And that there- 
foze the Caſe was the ſame as if the Legacies hav been of mo- 
ney. Indeed there is a difference between theſe: Legactes z fo 
Legatum quantitatis eſt Legatario, as Legatum in ſpecie eſt. 

2. Jt was agreed, that if the Covenant had been bꝛoken befoze 
the delivery of the Legacies , the Adminiſtration would have 
wought a Devaſtavit; but the Legacies being firſt delivered, it 
was argued; that the Erecutozs ought not to be charged in a 
Devaſtavit upon this Covenant, 


1. From the nature of the thing it ſelf; fo2 a Covenant is no 
Duty, noꝛ cauſe of Action, till it be bzoken3 and therefoze is not 
diſcharged by a releaſe of Actions: And when it is bꝛoken, the 
Action is not founded meerly upon the ſpecialty, as if it were g 
Duty, but ſavours of Treſpaſs and therefoze an Accozd is a 
god plea to it, and ends in damages. | 

2. From the qualification of it in reſpect of the contingency of 
the bꝛeach thereof; fo2 it fs to be pꝛeſumed, that it will be rather 
perfoꝛmed than bꝛoken. | 

3. From the inconvenience that ſuch a Covenant chould ob- 
ſtruct the perkoꝛmance of the Mill, fo? it is a p2eſent and cerrain 
miſchief, that Legacies ſhould not be paid; and it is but a poſlt- 
ble and contingent miſchief that the Covenant ſhould be broken, 
and the Covenantee unſatisfied 3 and therefoze admitting that 


it were in place where by cuſtome a rationabili parte bonorum 
would lie, it would be very hard that the Childꝛen ſhould expect, 


till it were known whether the Covenant would be t2oken o2 no, 
which may perchance continue in ſuſpenſe fo2 ever 3 koꝛ ſuch Co- 
venants are commonly annext to Eſtates in fee. Now the rea- 


ſon is the ſame in caſe of Legacies np where it hath been = 
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that the Common Law takes no notice of them, ſo as to give 
remedy fo2 them, it was anſwered, | | | 


1. That the Law takes notice of a Legacy ſo as ta create a 
Duty in the party to whom it is bequeathed, though he cannot 
take it without the aſſent of the Executozs 3 fo2 after ſuch allent 
the Law veſts the pꝛoperty of the thing bequeathed in the Legatee, 
and therefoze a Condition impoſed upon the allent is void. 

2. The Pꝛobate and oꝛdering of Mills did belong oziginally 
to the Jurisdiction of Tempozal Courts, where the Legatees 


might have had remedy fo2 their Legacies, as appears by Glan 


vil, lib. 6. cap. 6, & 7. where there is a TArit to demand a Lega⸗ 
cy at the Common Law; and now that the Jurisdiction is devol⸗ 
ved to the Eccleſiaſtical Court, the Common Law takes notice 
of the remedy there fo2 Legacies 5 fo2 the power of that Court 
is regulated by theſe , and therefoze foꝛbearance of Suit there 
hath been adjudged a god conſideration of a pꝛomiſe; and foz 
the ſame reaſon Hale ſaid he conceived, that it an Executoꝛ of his 
own wong paid Legacies, the rightfull Executoꝛ ſhould be bound 
thereby, becauſe he was compellable by Law to pay them. 

3. Though the Executoꝛ were not compellable by Law to pay 
the Legacies, yet now that payment is executed, the Law takes 
notice of it to veſt the pꝛoperty of the Gods in the Legatees. 
And this being befoze any Covenant broken, the Adminiſtration 
will be good. As to the Objection concerning pꝛoviſional pay- 
ment of Legacies, it was anſwered, 


1. That it is the common caſe almoſt of all perſons that have 
any dealing in the Kingdom, to make ſuch Covenants, and to 
give Poꝛtions to their Childzen by Mill, and this is all the 
maintenance many of them have; and therefoze it is difficult foꝛ 
_—_ to find ſecurity fox the payment of that whereof they 
be. : | 
2. Though the Eccleſiaſtical Court, in a pꝛudential way, uſe 
ſometimes to take caution fo2 repayment , yet they are not 
bound fo to doe. And therefoze this Court cannot take no- 


tice thereok. 


3. It hath been agreed, that payment ok Debts upon ſimple 
Contracts fs a good adminiſtration againſt Judgments defeaſt- 
ble upon perfounance of Covenants: and yet the ſame p2oviſtio- 
nal payment might be made in that caſe, but the Law doth not 
compel it, pur que, &c. | N 


And the Cale being thus argued, the laſt Trinity Term, and 
| this 


LEH * een 7 
e 8 . C en 


FFC 
p IE 


Hil. 23 Car. Banco Regis. 


this Term, two Erceptions were taken by Bacon to the Decla⸗ 
ration. 


1. That the Plaintiff hath not conveyed to Himſelf a god 
Title to the Tenements, fo2 he alledges a demiſe of them ha- 
bendum to the Plaintiff, but he is not named in the pꝛemiſes; 
but this was after agreed to be well enough, fo2 a Leaſe ſo made 
is god. And Latch fatd it had been ſo adjudged, | 

2. That the bzeach was not well aſſigned, fo2 the Covenant 
is againſt all perſons, claiming by the aſſent, means o2 pzocure- 
ment of Sir Moulton; but the breach aſſigned is, that Clavel 
clamans titulum from Sir M. did enter; now he might claim 
Title from him, when as in truth he had no Title from him. 
And fo2 this cauſe Judgment was given againff the Plaintiff, 
And the Judges would not deliver their opinions upon the mat- 
ter in Law, but upon the Arguments. Roll did incline fo2 the 
Plaintiff, upon the p2oviſional payment that might be made, and 
ſald, that Pꝛohibitions have been denied upon ſuggeſtion of a 
Suit in the Eccleſiaſtical Court, where contingent charges have 
been pleaded, becauſe this Court takes notice of pꝛoviſional pap⸗ 
ments which are uſed to be made there; alſo he appꝛoved of the 
Diverſity between Debts without ſpecialty, and Legacies. And 
Bacon inclined to the Oefendant fo2 the reaſons befoze al- 
ledged, 


Hil. 23 Car. Banco Regis. 
Holdwich & Ux. verſ. Chafe. Paſc. 23 Car. Rot. 326. 


15 an Action of Debt by the Husband and Wife Executrir, 
upon a Bond ſuppoſed to be made to the Teſtatoꝛ, non eſt 
factum being pleaded, it was found to be made to the Teſtato2 
and another, who died befoze the Teſtatoꝛ. And ik it were his 
Deep modo & forma prout, &c. was referred to the Court, 
And Maynard argued fo2 the Plaintifl. 5 


41 


7. That the Plaintiffs might declare as upon a Bond made 7:9. 163. b. 
to the Teſtatoꝛ only, becauſe the Duty accrued to him only by Dyer 133. h. 


ſurvivoꝛſhip. And cited 35 H. 6. 38. h. where a Leaſe was made 
to two perſons rendꝛing Rent; and one dying, Debt was bꝛought 
againſt the ſurvivoꝛ, as upon a ws made to him _ ſo 

| ere 


DO . — — 


Hil. 23 Car. Banco R egis. | 


H. 6 E. 3. 12. 


Debt. 


where two Jointenants were joyned in a Leaſe, and one relea- 
ſed to the other in an Action of Waſte, he counted of a Leaſe 
made by himſelf only, and adjudged god. 46 E. 3. 17. c. 33 H. 
6. 4. h. ſo it is where a right only ſurvives, as Mich. 18 E. 2. in a 
Caſe not pꝛinted. . a 

2. Inkants Jointenants jopned in a Feoffment, and one died, 
the ſurvivoꝛ bꝛought a dum fuit infra ætatem, ànd Declared that 
the Tenant had not the land niſi ex dono of the Demandant, dum 
fuit infra ætatem. And the Tenant pleaded in abatement, that 
it was conveyed to him by them both; the Demandant replied 
that the other was dead, and adjudged fo2 the Demandant. 
( Note the ſame Law holds where a charge ſiirvives, as if two 
joyn in a Bond, the Obligee may have Debt agajnſtthe one only; 
And it was no plea fo2 him to ſay it was made by him and ano- 
ther, unleſs he ſay he is in full life , as appears 28 H. 6. 3. c. & 
ſu. 11. a.) But where nothing ſurvives, there the Caſe ought to 
be alledged as the truth was; as if two Jointenants make a 


_ Feoffment, and the one dies, the Feoffo2 cannot plead this as a 


Feoffment made by the ſurvivo2 only: Otherwiſe where a Feoff- 
ment is made to two, and one dies. 14 E. 4. I. h. 

3. The matter of variance goes but in abatement, and there- 
foe cannot be pleaded in Bar; alſo non eſt factum is no plea in 
the Caſe : And Whelpdale's Caſe, l. 5. 119. was cited, and 
Judgment was given fo2 the Plaintfff without further argu- 
ment. Nota, if the Dekendant in this Caſe had demanded 
Dyer of the Deed, and cauſed it to be entred in hæc verba, he 
might have demurred to the Declaration, as ſhould ſeem by 
36H.6.16.d. g. & 32. a. & l. 5. 76. e. And the Court ex officio 
ought to have abated the Bull: So Mote the difference, And 
{ce Blackwell and Aſhton's Cale. ſu. x1. a. | 


4 


— 


Royſton verſus Cordrye. Trin. 23 Car. Rot. 1677. 


I an Action of Debt bꝛought againſt an Executoꝛ upon a 
Leaſe fo2 years made to the Teftato? foz Rent due after his 
death in the detinet : after a Uerdic fo2 the Plaintiff quod deti- 
net, it was moved bp Hales in arreſt of Judgment that the Acti- 
on ought to have been in the debet and detinet fo2 the reaſons in 
Hargrave's Cale, 1. 5. 31. fo; nothing ſhall be Aﬀets but the ſur- 
plul. of the value of the Land evceeding the Rent. And there- 
fore the profits of the Land propoxtionable to the Rent ace taken 
| | . 
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to his own uſe, and therefoze he is to be charged as fo2 his pꝛo⸗ 
per Debt; and it cannot be pꝛelumed that the Land Gould be of 
no value, but contrarily that they ſhould be of greater value 
than the Kent. And therefoze in an Avowzy upon an Abbot fo2 
Rent he cannot diſclaim generally, unleſs he ſhew that the Land 
is of {eſs value then the Rent. 43 Al. pl. 23. 16 Hf. 7. 2. fo that 
if the Land here had been wozth nothing, o2 of leſs value than 
the Rent, the Plaintiff ought to have ſhewen it in his Declara⸗ 
tion, fo2 this cannot be made up by the Uerdict; fo2 ( beſides 
that the intendment is to remote to be ſupplied, foꝛ which ſee 
King and Somerland's Cale, fu. 9. a.) the Uerdic is true though 
it be otherwiſe ; fo2 he that is ſatd debere & detinere may well be 
ſaid detinere. | 

2. The Executo2 is now charged as Ter-tenant, and not 
upon the pꝛivity of Contract with the Teſtatoꝛ, and therefore the 
Action will not lie againſt him after Alſignment; and fo2 the 
ſame reaſon it ought to be bzought where the Lands lies, ſo that 
he ought to be charged in the debet and detinet fn reſpect of the 
Land and the p2ofits, and not in the detinet, as upon the Con- 
tract. But yet upon debate Judgment was given fo2 the 
Plaintiff, fo2 the Executoꝛ demands his intereſt , whereby the 
Charge accrues from the Teftatoz, ſo that he may anſwer the 
Rent out of the Teſfatoz's Eſtate, and the ſole inconvenience is 
to the Plaintiffhimſelf, who waives his advantage to demand ſa- 
tis faction out of the Eftate of the Defendant, and contents him- 
ſelf with what the Teſtators Eſtate will affo2d 3 and therefore it 
was never daubted but that the Action might be bꝛought in the 
detinet only; but it Hath been much doubted whether it might 
be in the debet and detinet. Vide Caly and Joſlin s Caſe, ſu. 15. 
Allo Roll ſaid that in many places the Land becomes of no value 
by reaſon of the troubles, and then he ought to be charged in 
the detinet onely, And the Uerdict doth ſupply this Intend⸗ 
ment. | 


| ads 4. A ths 1 
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Age and Harwood, and one were indicted at the "REA 


Aſſiſes at Nottingham upon the Statute 1 Jac. 8. fo? ſf 


bing one And the Indictment was, that ſtabb d 
D 2 him, 
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him, and Page and Harwood were pꝛeſent, abetting , &c. 
and contra formam Statuti, and all there were found guilty 
contra formam Statuti, and was hanged in the Cotn- 
trey; but Roll doubted whether theſe two were within the 
Statute , and therefoze adjourned them hither. And Walker 
pꝛoduced a Pꝛeſident 16 Car. where one Welſh and five o⸗ 
thers were indicted at the Seſſions in the Old Baily upon this 
Statute fo2 the death of one Swinnerton , and becauſe all 
five were pꝛeſent, and it could not appear upon the Evi⸗ 
dence which of them made the thꝛuſt, Bramſton Chief Ju- 
ſtice, Barkley and Jones directed the Jury to find them guilty 
of Manſlaughter only at the Common Law; fo2 though in 
Judgment of Law every one that is pzeſent , &c. is pꝛinci⸗ 
pal, ſo that the Indictment may recite that any of them did 
make the thꝛuſt, and the Jury ſhould have found them e- 
qually guilty at the Common Law , yet in conſtruction of 
this Statute , which is ſo penal, it ſhall be extended only 
to ſuch as really and acually made the thꝛuſt, and not to 
thoſe which by conſtruction of Law only may be ſaid to make 
it; fo2 the end of the Statute was to reſtrain the rage and 
cruelty of ſuch perſons as would ſuddenly ſtab another. And 
accoꝛdingly it was reſolved in this caſe that the offendozs ſhould 
have their Clergy. - 

Then another queſtion was made upon the Jndicment , 
which is contra formam Statuti, and accodingly they were 
all found guilty by the Jury, whereas ft appears that theſe 
are not guilty within the Statute 3 But it was anſwered 
and reſolved , that upon this Indictment they might all have 
been found guilty at the Common Law then when all are 
found guilty within the Statute the Uerdicx ſhall be taken as 
it may ſfand by Law: And the ſubſtance of the Indictment be- 
ing found the reſt is but ſurpluſage which hurteth not the 
Uerdict:; And the Court held that the Indictment need 
not concluide contra formam Statuti, becauſe the Statute doth 
not alter the nature of the offence , but only takes away 
the piviledge which the Common Law allowed in ſuch caſe ; 
and therefoze it is ſufficient that the circumſtances be expꝛel⸗ 
ſed in the Indictment , whereby it may appear that the offence 
is within the Statute , and the-Oftendozs had their Clergy , 
and upon their reading were burnt in the hand in conſpectu 
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Price verſus Vaughan. Trin. 14 Car. Rot. 11 60. 


Nan Ejectione firmæ upon a ſpecial Uerdic upon not guilty Ejccrione frmæ 
pleaded, the Caſe was bꝛielly thus. Walter Vaughan being 
ſeiled in Fee of the Land in queſtion, deviſed it to Francis his el⸗ 
deſt Son, and the Heirs males of his Body; the remainder to 
his ſecond Son, and the Heirs males of his Body, with other 
remainders; the remainder to the Heirs males of the Body of 
the Deviſoꝛ, p2ovided if the eldeſt Son ſhould die without Iſſue 
male; but having Iſſue female, then J do give full power and 
authoaity to the ſaid Daughters to enter into the Lands, and to 
take the pꝛoſits thereof untill he that firſt ſhall have the Lands, 
after the death of Francis, ſhall pay to each of them 400 li. to- 
wards their Marriage, and dies; Francis dies without Jfſue 
male, having a Daughter Elizabeth, who entred into the Lands, 
and died, the 400 li. being unpaid 3 her Adminiſtrato2 enters, 
and Leaſes to the Plaintiff, upon whom the younger Son of the 
Deviſoꝛ enters, and him ejects 3 and if upon the whole matter the 
entry of the Adminiſtratoꝛ was lawfull, they find fo2 the Plain⸗ 
tiff + And the queſtion in Law was, what Eſtate Elizabeth had, 
and it was argued by Hale, Maynard and Brown fo the 


_ Plaintiff, 


1. That ſhe had an fntereſt; fo2 an authozity to take the profits 5H: 7: 7-4 
implies as much as a deviſe of the pꝛofits, which gives: an in⸗ Der 270. a. 
tereſt. | Br, Deviſe 48. 

2. It is a Chattel, like to the caſe where a feoffment is made 
rendꝛing Rent, with pꝛoviſo that if it be arrear, the Feoffoz may 
enter and hold the Land till it be paid; this gives a Chattel ta 
the Feoffo2 : And ſo it is if the arrears were to be ſatisfied out of 
the p2ofits of the land: And ſo it is in caſe of a deviſe to Execu⸗ 
toꝛs till debts be paid. And ſo Brown ſaid it was reſolver in a 
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1 Cale between Eire and Haggard, Hil. 13 Jac. Rot. 868. C. B. 
; where a Rent was granted out of the Lands, and ik the Rent 
5 were behind, that the Gzanto2 might enter into the Land and hold 
5 it till he were paid, that this was but a Chatte. 

5 3. It was argued that this Chattel was tranſmiſſible to the 
X Adminiſtrato2 , becauſe if the poztion it ſelf had been deviſed , 
1 though it were toward Marriage, it would have gone to the Ad⸗ 
7 miniſtrato2 : Now though the pꝛolits of the Land are but a gage 
L till the potion be paid, yet it follows the Poztionz as 20 H. 7. I. a. 


as if a nomine pœnæ deſcendto the yuwy with the Kent, ſo if _ 
; r 


r 
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are deviſed to Executoꝛs fo2 payment ok Debts, it goes to their 
Executoꝛs; and the Executoꝛs of Tenant by Elegit ſhall have an 
Aſſiſe, fo2 the remedy goes with the duty, 2 Inſt. 396. e. And in 
this caſe if it ſhould not be ſo, the Poztion might not be paid, 
which were contrary to the meaning and letter of the Till; fox 

there is an expꝛeſs pzovilo, that the Lands ſhall not remain over 
till the money be paid; and Twiſden and St. John, Sollicitoz, - 
argued to the contrary, But St. John did admit it to be an Jn- 
tereſt, but that it was no Chattel. 


1. Becauſe the deviſe is found to be in purſuance of Articles 
of agreement made koꝛ the like ſettlement to be made by the Te- 
ſtatoꝛ in his life-time, but if ſuch a ſettlement had been made in 
_—_ life, it would have given a Freehold fo2 life, and not a 

4 Chattel. | 
| 2. The deviſe was fo2 advancement of Daughters, and it is 
found by the Uerdict that 1200 Acres of Land are deviſed , in 
which, if the Daughters ſhould have an Eſtate fo2 life, it can- 
not but be intended to be as great o2 greater advancement, than 
if 400 li. only had been deviſed to them 3 and yet that the Teſta- 
toꝛ lokt upon as a ſufficient poviſion : And therefoze made the 
Eſtate determinable upon payment of that. 

3. It cannot be thought that the Teſtatoꝛ intended to give the 
whole Land to the Daughters, and to debar the Jſſue male of 
his younger Sons; and yet as this TUill is penned, if it ſhould - 
not give a Freehold, then if the firſt man dies befoze payment, 

— the Daughters ſhould have it foꝛ ever 3 and Dyer 300 h. was ct- 
ted. And fo2 this cauſe alſo it cannot be a Chattel; fo2 there 
cannot be a perpetuity of a Chattel upon no ſuppoſal; and 
therefoze there fs no mote reaſon to ſay it ſhould be a Fee in 
them than a Chattel. 2. Ik it be a Chattel it goes not to the 
Executoꝛs oꝛ Adminiſtratoꝛs. 


2 


x. Becauſe it is perſonally limited to the Daughters, and not 
to their Executoꝛs and Adminiſtratoꝛs. 5 

2. It is limited to them fo2 their advancement, which doth not 
reſpect their Executoꝛs. 

3. If it ſhould goe to the Executoꝛs, then there would be a 
perpetuity of it. As to the Caſes objected by the Plaintiff's 
Counſel, as 27 H. 8. 5. which was much inſiſted upon; where 
ceſtuy que uſe Covenants that his Feoffees ſhall ſuffer one of his 
Executoꝛs and Aſſigns to take the pꝛoſits of the Land till he oz 
they be pald 100 li. by the Covenants, & c. if he dies before he 
hath received it, his Executoꝛs ſhall hold it till they be pald: It 

55 was 
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was anſwered, that this was in caſe of a Ale, which was then 
ruled meerly accoꝛding to equity, and by expꝛeſs woꝛds it was 
limited to the Executozs 3 and there it was fo2 money paid by 
the Covenantee, and ſo fo2 a Duty which goes to the Execu⸗ 
toꝛs. And fo? the caſe of a Deviſe to Executozs fo2 payment of 
Debts, there it is a Chattel in them which goes to their Execu⸗ 
tozs, becauſe otherwiſe Oebts ſhould not be paid, which is the 
ſpecial reaſon of that caſe, fo2ſuch an Eſtate made by Gꝛant will 
be an Eſtate fo? life, 1. 8. 96. c. And in the caſe of retatning 
Land till a Rent be paid, there the Land is taken but as a Dil- 
treſs, till the Rent which is a duty iſſuing out of it, be paid; but 
in our caſe neither the perſon noꝛ the Land is Debtoꝛ, fo2no Le⸗ 
gacy is deviſed ta the Daughters, the Deviſe is only that they 
ſhall hold the Lands untill, &c. And it had been all one caſe if 
it had been made determinable upon any other limitation, as 
upon payment of money; alſo in all thoſe Caſes the Intereſt is 
determinable ſome way oꝛ other; but in our cafe it ſhould be per⸗ 
petual upon the contingency afozeſaid. | 


Hil. 23 Car. Banco Regis. 
Petchet verſus Woolſton. Paſc. 23 Car. Rot. 497. 


12 was had againſt an Adminiſtrato2 in a Scire facias Scire facias, 


upon a Judgment againſt the Inteſtate, and a Fieri facias 
awarded ; and upon nulla bona returned, and a teſtatum of 
Waſte, a ſpecial Fieri facias was awarded to the Sheriff, quod fi 
ſibi conſtare poterit per inquiſitionem , vel aliter , that the ſaid 
Adminiſtratoꝛ vendidit elongavit vel ad uſum ſuum proprium con- 
vertit the Goods ot the Inteſtate, tunc ſcire faceret the Defen- 
dant why execution ſhould not be had of his pꝛoper Gods; the 
Sheriff returns an Jnquifition which kinds a devaſtavit, and 
that Scire fac', &c. whereupon the Defendant comes and pleads 
payment, and an Acquittance as to part, and to the reſidue ful- 
ly adminiſtred at the time of the firſt Scire tacias awarded; where- 
upon the Plaintiff vemurred, and the Cale was argued the laſt 
Term, and this Term, that the plea was inſtifficient. 
1. Becauſe the plea was argumentative only, and did not di⸗ 
rectly anſwer the Charge by the Jnquiſition that he waſted the 
Gods of the Inteſtate, which being but an inqueſt of Dffice is 


traverſable, 
N 2 2. Fully 


— — — 
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2. Fully adminiſtred is no god plea to a Charge by Judg- 
ment, fo2 this ſuppoleth the Scds came to his hand which he 
hath adminiſtred 3 and that he ought not to averr generally in 
reſpect of the height of the Charge, which being by Judgment 
binds the Gads of the Jnteſtate in his hands, and therekoꝛe 
he ought to ſhew ſpecially how he hath adminiſtred. And 
Hales ſaid that fo2 this very cauſe, Paſc. 39 El. Rot. 14032 be- 
tween Ordway and Godfrey fully adminiſtred pleaded to a Scire 
facias upon a Judgment againſt the Teſtato2 upon a demurrer 
was-judged inſufficient, and the like Judgment was given upon 
the ſame plea to a Scire facias, upon a Debt aſſigned tothe King, 
Paſc. 2 Car. Rot. 28. in Ireland's Caſe: But he ſaid if Iſſue 
were joyned it was helped, and ſo it was adjudged. Hil. 11 Jac. 
Rot. 19063. between Haper and Renold. To which it was an- 
{wered by Maynard, | 


x. That an argumentative plea is ſufficient upon a general 
demurrer, but in this Caſe the Charge is not that he hath waſt⸗ 
ed the Gods of the Jnteſtate, but the Writ requires us to ſhem 
cauſe why the Plaintiff ſhould not have execution of the pꝛoper 
Gods of the Defendant: And we ſhew fo2 cauſe that we have 
fully adminiſtred, which is a moꝛe p2oper plea than to traverſe 
the Inquiſition. | | 

2. Though the Charge be by Judgment, vet we might have 
well adminiſtred, as by paying Debts upon other Judgments; 
and ſo ought the plea to be intended which 1s confeſſed by the 
Demurrer. | Ds 

And Roll openly declared his opinion, the caſe being argued 
both the laft and this Term, that the plea was god upon a gene- 
ral Demurrer 3 and fo2 the Cale of Ordway and Godfrey, he ſaid 
it did not appear whether the Oemurrer were ſpecial, but he ſain 
that Yelverton after he was overruled in it, ſaid openly at the 
Bar, that he would maintain the plea to be god: And he laid 
that it is a better plea in it ſelf than to traverſe the waſting of the 
Gods. And Bacon at firſt ſeemed to be of the ſame opinion, 
but was moved by the Judgments cited by Hale: But it was 
agreed that the beſt pleading were to ſay that no Gods came to 
his hands, except ſuch and ſuch, if any did, and ſhew how he ad⸗ 
miniſtred them: And by perſwaſion of the Court the Demurrer 
was waived, and the parties pleaded to Iſſue. 


Simmons 
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Immons & alu were indicted fo2 a foꝛceable detainer of the 

Lands of one Egerton, within the County Palatine of Cheſter, 
and reſtitution granted there: And now the Indictment being 
bꝛought hither by Certiorari, it was moved, that their Jurisdiction 
there is excluſive, ſave only in caſe of Treaſon, 02TUrits ot Erro? ; 
and therefoze the pꝛoceedings here would be coram non Judice ; 
and the Court doubted what ſhould be done, becauſe no pꝛivi⸗ 
ledge is returned, and reſtitution was awarded below after the 
Indictment removed. But after Bacon openly declared, that 
tozaſmuch as Indictments upon the Statute of 8 H. 6. ought to be 
taken betoze Juſtices of the Peace; and the Juſtices of Peace, 
as well in Cheſter as otherwhere, by the Statute of 27 H. 8. 
cap. 5. & 25. otght to be made by Letters Patents under the 
Great Seal, their pꝛoceedings there, quatenus Juſtices of the 
Peace, are ſubject to the Jurisdiction of this Court. And the 
Jndicment was, that Egerton was ſeiled of the Land, ut de li- 
bero tenemento pro termino vitz ſuæ, & ſeiſinam ſuam prædictam 
continuavit , quouſque the ſaid Simmons & alii pacifice intrave- 
runt ſupra poſſeſſionem ſuam exiſtent” liberum tenementum 
ſuum, & eum adtunc & ibidem vi & armis difſeliverunt, contra 
pacem Domini Regis, & contra formam Statuti, &c. And ercep- 
tions were taken to the Indictment. 


1. Becauſe it did not conclude contra coronam; &c. but only 
contra pacem. 


2. Becauſe it is not ſaid adtunc exiſtent” liberum tenementum, 
and that is not ſupplied by the intendment ok the woꝛds diſſeſwe. 
runt ; but thoſe exceptions were diſallowed. 


3. It concludes contra formam Statuti, where it ought to be 
ſtatutor' fo2 the Statute of 8 H. 6. cap. 9. is relative to the Sta⸗ 
tute of 15 R. c. cap. 2. and recites it, and then the woꝛds are 
joyned thereto, the Cale of peaceable Entry, and foꝛcible De- 
tainer; and do this Statute is but ſupplemental of the other: 


But to this it was anſwered, that this Statute firſt recounts 
the defects of the Statute of x5 R. 2. and then confirms it; 
and after p2ovives fo2 the caſe of peaceable Entry and forcible 
Oetainer, to which the Statute of 15 R. 2. did not extend; ſa 
that as to this clauſe it is a new diſtin Law, and conlequently 
the Indiament god. 

O Blit 
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But to that it was replied, that the Statute 8 H. 6. goes on 


and pꝛovides, that in caſe of fozcible Detainer, after complaint 


Habeas Corpus. 


made to the Juſtices of Peace, they ſhall cauſe the Statute of 
15 R. 2. tu be duly executed; by which Statute the Dffendo? is 
to be fined and impziſoned 3 fo that this Statute grants only 
reſtitution, and refers the other puniſhment to the Statute of 
15 R. 2. So then upon this Indictment contra formam Statuti, 
taking it to be that of 8 H. 6. as it muſt be, the Dffendo2 cannot 
be puniſhed within that of 15 R. 2. And fo the King ſhotild loſe 
his Fine. And fo2 this cauſe, after ſeveral debates, Roll held 
the Indictment inſufficient, but Bacon contra, becauſe the anci⸗ 
ent Pꝛecedents both of Indictments and Actions upon the Sta- 
tute, did uſe to recite this Statute only; but now the courſe is 
accoꝛding to my Loꝛd Cokes advice, Co. 4. 486. not to recite 
the Statute, but conclude it contra formam Statuti: Vide Dal- 
ton cap. 129. And heſaid it would be very miſchievous to ſub⸗ 
vert lo many Pꝛecedents as have been this way; but the beſt 
way had been to have wait it Statut' with a daſh, fo2 then it 
would have ſod as by Law it ought. 

4. It was ercepted, that the Jndicment is quod pacificæ in- 
traverunt, &c. cum adtunc & ibidem vi & armis diſſeiſwerunt. 
And fo2 this cauſe, after much debate, (this exception being 
at firſt allowed ) fo2 the repugnancy 3 the Jndictment was 
quaſhed, and re-reſtitution awarded, niſi cauſa oſtenſa ſit in contrar 
initio proxim' Termini. 


Doctor Bruce's Cale. 


L Jon a Habeas Corpus Dy. Bruce being returned committed 
upon the Stat. of x Mar. ca. 3. fo2 diſturbing the Yiniſter 
of Maidſtone in Kent, lawfully authozized, in his publick ꝛayer 
and J2zeaching ; it was agreed, that that part of the Statute of 
I Mar. which concerns diſturbance in Pꝛeaching, is not repealed 
by the Statute of 1 El. but as to diſturbance in Pꝛaper it is. 
And the commitment fo2 both is naught : And fo2 this and other 
groſs faults in the return he was diſcharged, 


Samuel 


Paſc. 24 Car. Banco Regis. 8 


Comm Hall was found dead befoze the Co2oner, that he paſ- 


) ſing a Bzidge between Worthington and Billingford in Co- 
mitatus Hertf. by reaſon of a bzeach in the Bꝛidge fell into a River, 
where he was dꝛowned; and that the Bꝛidge is in villa de 
& in magno decaſu by default of the Jnhabitants there: and it 
was holden, that the Coꝛoner may find ſuch a nuſance as occaſi⸗ 
ons the death of a man; and that the Townſhip ſhould be amer- 
ced thereupon ; but becauſe it was not found here that the Town 
= _ to repair the Badge, the Jndiament was quaſhed as 

0 that. 
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Roſe verſus Spark. Hil. 22 Car. Rot. 29. 


N an Action of Debt upon an Arbitrement fo2 7 li. to s. the Arbitrement. 


Plaintiff declares , That whereas there were certain Con- 
troverſies between the Plaintiff and the Defendant touching a 
Wine-licenſe, and the arrears of Rent ifſuing out of certain 
Land, they did ſubmit them to the Arbitrement of J. N. and J. S. 
ſuper quo præd J. N. & J. S. accepto ſuper ſe mod? arbitrand' de 
præmiſſis, intellexerunt quod reſtabant debitæ to the Platntiff , 
quindecem libræ de quibus quidem 15 li. ordinaverunt, that the 
Defendant ſhould pay 7 li. 10 s. to the Plaintiff, in ſatisfaction 
of 7 li. 10 s. parcel of the ſaid 15 li. and ſhould aſſign the Wine- 
licenſe to the Plaintiff, per quod actio, &c. And after a Uer- 
dict fo2 the Plaintiff upon nil debet, it was moved Termino 
Paſchæ 23 Car. & Termino Hil. 23. And again this Term. 


1. That the Award is not of the thing ſubmitted, fo2 the ſub⸗ 
miſſion is ſpecial of the arrears of Rent and a Mine ⸗licenſe: And 


the Arbitratoꝛs find the Defendant indebted in 15 l. but it ap⸗ 


pears not fo2 what he was ſo indebted , ſo that it might be fo2 
ſome other cauſe than fo2 Rent; therekoꝛe the Jlaintiff ought ta 
have averred that the Debt was fo2 the Rent, oz at leaſt to have 
laid the Award to be de præmiſſis, which perchance would have 


ſupplied it ; but this exception was diſallowed, fo2 the Award 
O 2 being 


— 3 dom. . m oe end eo_ --> -  e- — 
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Debt. 


being general ought to be intended accozding to the underta- 


king, which was de præmiſſis; and this Jutendment is confir- 
med by the HMerdict: And it was laid that the woꝛds de præmiſſis 
in pleading Awards , hath been uſed but of late time; but to 
good purpoſe to apply the general wowds cf the Award pꝛopoꝛtio⸗ 
nable to the things ſubmitted: Alſo the wows ſuper quo help the 
Intendment. 


2. ( Which was the puncipal exception) It was moved, that 
the Award was void, fo2 that the Arbitrato2s recite 15 li. to be 
due to the Plaintiff , and award that the Defendant ſhall pap 
7 li. 10. s. in ſatisfaction of 7 li. 10 s. parcel of the Debt , ann 
ſhall aſſign the Tine-licenſe 3 but this is not ſaid to be in ſatif- 
faction of the reſidue, ſo that here remains 7 li. 10 s. parcel of 
the Debt not ſatisfied no2 diſcharged and Roll was of opinion, 
and that as to the Aſſignment of the Mine ⸗licenſe that the award 
was void: But Bacon held, that it ſhould be intended in ſatisfadt- 
on of the other 7 li. 10 s. But both the Judges agreed, that foꝛ⸗ 
almuch as the ſubmiſſion was not with an ita quod, &c. the f- 
ward as to the parcel was god accoding to the Books. Co. 8. 
98. d. 19 H. 6. 6. h. 22 E. 4. 25. g. and ſo Judgment was given 
fo2 the Plaintifl. Note here, though the ſubmiſſion were of the 
Rent and. a Wine-licenſe , the Award was only of the Bent 5 
which could not have been alone ſubmitted. 


Hart verſus Buckminſter. Hil. 23 Car. Rot. 225. 


N an Action of Debt upon a Bond with Condition, reciting, 

That whereas the Plaintiff had carried 12000 Billets fo2 
the Defendant to Dartmouth, if the Defendant ſhould pay the 
Plaintiff after the rate of 17 s. per xooo. then the Obligation 
ſhould be void; the Ocfendant upon Oper thereof pleaded, that 
the Plaintiff did not carry 12000 Billets to Dartmouth; and 
upon Demurrer Judgment was given fo2 the Plaintiff, fo the 
Defendant is eſtopped to deny it. 


Hobſon 
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Hobſon verſus Wills. 


1 * an Action of Debt brought by an Adminiſtratoz, the Plain⸗ debt. 
I tiff declares of Letters of Adminiſtration granted to him per 

Carolum Regem, &c. without ſaying debito modo, &c. And 
upon a Demutrer to the Declaration it was adſudged god, be- 
cauſe the King hath univerſal Juris diction here. 


Bamfield verſus Brown. 


Nan Ejectione firmæ upon a Trial at the Bar evidence was Ejc&ione firma 
given, that Sir John Brooke, Loꝛd Cobham, ſealed an Jt: | 
denture of Leaſe of Black acre, Gꝛeen acre, and TUhite acre 3 
and by Letter of Attozney reciting, that whereas he had made 
an Indenture purpozting a demiſe of Black acre and White acre, 
( omitting Green acre) as by the. ſame more at large ap⸗ 
pears, &c. gave power to deliver it as his Deed upon the Land, 
and alſo by woꝛd of mouth commanded the Attoꝛney to doe the 
ſame thing; and Roll inclined, that the Letter of Attomey was | 
inſufficient in reſpect of the omiſſion 5 but Bacon contra clearly, 
becauſe there is a deſcription ſufficient to ſhew it to be the ſame 
Leaſe 3 but both agreed that in Debt fo2 Kent upon a Demiſe 
ſuch a miſtake in the Declaration were. fatal, becatiſe there he 
takes upon him to recite the Demiſe upon Recom as it was 
made upon a Contract, which being entire, an omiſſion of part 
makes it not the ſame Demile, and the Action is founded upon 
{t , but here he is only to deſcribe it in pais ; but they held that 
the party might deliver the Leaſe by virtue of the authozity 
given him ore tenus, notwithſtanding the Letter of Attoꝛney; 
but then he muſt ſwear he did it by virtue of that, fo2 if he did it 
by virtue of the Letter of Attozney, the other authozity will not 
avail the delivery; and it was ſafd that he could not deliver it by 
virtue of both authazities, quod quære. 


Þ Paſc. 
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Lawrence verſus Kete and others. 


Ejectione firmz M au Ejectione firmæ tpn Iſſue whether it were a Devile by 
1 lll in waiting o2 not, between Mrs, Dunth, Widow, and 
Edmund Dunſh the Heir: The Cale upon the Evidence was, 
That Dunſh the Husband, being ſick , ſaid, that he deviſed 
all his Lands to his Aike fo2 life, and limited ſeveral remain- 
ders of ſeveral parcels of them and about an hour after 
wiſhed and deſired that one Kete were there to wite his Will: 
whereupon the Mike, without acquainting her Pusband with 
it, ſent fo2 Kete , who from the mouth of the TWitnefles which 
heard the Deviſe wote the ſame 3 but becauſe they differed in 

their Teffimony touching the limitation of the remainders, he 
wote two Mills, and this was without paivity of the husband, 
who befoze the waiting finiſhed became ſenſeleſs, and Wn after 
died: And the oziginal Writings were both loff , but a Copp 
teſtified to be of the ſame effect was pꝛoducen; and after much 
— 2 2 was agreed by the Court , and ſo given in charge 
to A 


1. That an actual Deviſe by wowd is no ſufficient ground fo2 

a ſtranger to wite the Mill, but there ought to be an Agual 
Mill, and deſire that it ſhould be waitten , and a bare with- 
ing is not ſufficient, but there ought to be an actual willing. 


2. That this deſire ought to be in ſome chozt ſpace after 
the Devile , ſo that it be as one continued ac 3 fo? if the 
Devile be at one time, and at another time the Devifoz 
ſends fo2 one to wite his Will , a new Declaration will be 
neceflary to make it effecual. | 


3. That an actual defire of the Hugband, that Kete were 

there to wite his Mill, was a ſufficient ground fo2 the Mite 

— 5 ao „though the Deviſo2 gave no expꝛels Directions 
0 doe it. | | 


4. That 
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4. That the waiting of the Mill from the mouth of Witneſſes 
— ſufficient, and it need not be from the mouth of the Te- 
tato2. 


5. Ik Witneſſes agree as to the Deviſe fo2 lite, the Till 
ſtands god fo2 that, though they diſagree as to the limitation 
of the remainders. 


6. Though the Deviſo2 becomes fenkelefs befoze the Will be 
witten, pet if it be written befoze He dies, ft is a god Will 
7. I Mill continue in wiiting at the time of the death of 


the Teftato2 , though it be toft 92 burnt afterwards, it fands 


gend; but if ft be barnt at the time of his veath, then the De⸗ 
viſe is void. And the next day the Jury gave a Uerdiet agarit 
the TH, becauſe the Evidence was not clear as to the vefire of 
the Devifo2 to ſend fo2 Kete, but there was a motion fo2 a new 
Crial, upon pꝛetence of partiality in fome of the Jurozs; ſed 
non prevaluit. | ; 


— hs IR ” OT - — * — — 2 E 


Hill verſus Armſtrong. Hil. 23 Car. Not. 931. 


300 li. to the Plaintiff, and to adde 3 l. to every 
Dundzed | it were demanded: The Defendant pleaded pap- 
ment of the 300 li. and that he added 3 li. to every Has 
ded ſecundam formam conditionis prædict. The Platntiff tte: 
verſed the addition of 3 li. to every -Þundzed ſecundum for- 
mam conditionis prædict. And after a Uervic fo2 the Platn- 
tiff, it was moved in arreſt of Judgment, that the Plain- 
tiff ought to have alledged a Demand: And fo2 this cauſe 
Judgment was given againſt the Plaintiff 3 fo2 this being 
matter of ſubſtance , without which the Plaintiff had no cauſe 
of Action, was not helped by the Iſſue no; Uervict , notwith- 

>. Wa ſtanding 


| an Action of Debt upon a Bond, with Convition to bebt. 
pap 


— 
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ſtanding the words ſecundum formam conditionis, which was 
pꝛetended to imply a Demand. 


Hill & Uxor' verſus Bird & alios. 


T Etters of Adminiſtration of the G@ds of Sir John Lamb, 

Inteſtate, were committed by the Pꝛerogative Court to 
the Mike of Hill, being near to the Jnteſtate 3 and upon a 
ſuggeſtion of a Suit there, by others of equal degree, fo2 
a diſtribution of the Gods of the Jnteſfate , accoding to a- 
greement made by the Adminiſtration , as was pzetended , 
Hale pzayed a P2ohibition , and it was granted; fo2 the Sta- 
tute wills, that Adminiſtrato2 be granted to the next of kin 


\ fo? their advantage; and when the Ozdinary, &c. hath once 


executed his power accoꝛding to the. Statute he cannot alter 
it „ no2 hath any power to compell the Adminiſtratoz to 
make diſtribution notwithſtanding the Agreement. And Hale 
ſaid „ that the Court there thꝛeatned to repeal the Letters 
granted, unleſs ſhe would bung in a true Jnventozy of the 
Eſtate of the Inteſtate, and give a true account of her 
Adminiſtration 3 to which Roll anſwered , that the Court 
there may cite her to bꝛing in an Jnventozy, and to give 


an account, but if it appear that they goe about to repeal 


the Letters fo2 not doing of it you ſhall have a P2ohibiti- 
on, which was not denied by Bacon. And Hale would have 
had a Pꝛohibition againſt all the Coſins , as well thoſe 
that ſued there as others, becauſe the pꝛoceedings there be⸗ 
ing ore tenus , the reſt may joyn in the Suit when they 
will , K. the Court denied to grant any Pꝛohibitton, quia 
timet, & c. 5 


Paſch. 


2 
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Creſwell & Uxor verſus Ventres & Uxor. 
Hil. 23 Car. Rot. 969. 


Lander. Thou didſt, and doſt bu) , and didſt receive ſtol. Sander; 


len Goods; witneſs a Featherbed-Tike thou haſt in thy 
Houſe, and the Cloath thy mans Clothes are made of And 1 
will prove it. And thou didſt know that they were ſtollen. 
And after a Uerdict fo2 the Plaintiff upon the motion of 
Wilde, That the woꝛds do not charge the Plaintiff with Felo⸗ 
nious receiving. And though ſhe knew that they were ffollen , 
this doth not argue that ſhe was conſenting to the ſtealing ; fo2 
the might come by them honeſtly and rightfully, as if they were 
fold afterward in Market overt 3 Judgment was ſtayd. Any 
Roll ſaid he had known Judgment arreſted fo2 the like reaſon, 


_—__ E 
—— 


— _ 


Spatchurſt verſas Sir Mat. Minns. Hil. 23 Car. 
Rot. 1407. 


15 Debt by an Adminiſtratoꝛ fo2 Rent reſerved upan Aﬀigns Debe. 


ment of a terme tf years in a Houſe in St. Martins 
in Campis, by Died made by the Inteſtate. The Plaintiff al- 
ledges that the Defendant had enjoyed the Youſe pro & durante 
toto prædicto Termino, and foꝛ 90 li. due at 1643. Ter- 
mino adtunc nondum finito the n is bꝛought. And after 
a Uerdict fo2 the Plaintiff, it was moved by Boreman , That 
this teſervation is not p2operly of a Rent, but of a Sum in 
groſs ; and foꝛ a Sum in groſs no Action lieth till the laſt day 


of payment; now it doth not appear that the laſt day of 
yment is paſt : Foz though it be alledged that the Defen- - 


dant hath enjoyed the Youſe during the whole terme, this may 
be not till after the Sute commenced, 


2, That this being a Sum tn groſs and no Kent, ſteing 1 


parcel only is demanded, the Plaintiff ought to acknowledge "i — 


the receipt of the reſidue, as upon an Obligatton. And the 


Caſe being twice moved, the Court did both times agree it to 345-2 + 
be a Sum in groſs, and no Rent par, and that the Reſer⸗ 


vation 


price 


20 Z. 4. 2.4- 
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vbation ought to be by Died. 2. That it being a Sum in groſs, 
no Action would lye till the laſt day ol payment incurred; but yet 
upon the firſt motion a Rule was given that the Plaintiff 
ſhould have his Judgment, ſuppoſing that it appeared in the 
Kecozd that the whole terme was expired: Foꝛ then they did a⸗ 
gree that an Action would lye foꝛ the Rent due at one day; but 

after upon thoſe twoObjettions the Judgment was ſtayed, 


Nota, This Contract is in the Realty , and the Debt att- 
ſeth in relpctt of the Pzofits ; and therefoze it ſiems' an Action 
will lye befpze-the laſt day, and ſo is it ruled in 45 E. 3. S. b. 
and admitted 14 H. 7. 2. h. And fo Hale told me was his O⸗ 
pinion. 


— 


— 


Lecch verſus Davys. Trin. 23. 1870. 


Debe, N DebtuponaBond of 100 li. Condition that the Defen- 
vant ſhould appear in this Court to anſwer in a Plea of 
Treſpaſs commenced by the-Plaintiff, and to ſatisfie the Da⸗ 
mages he ſhould recover. The Defendant pleaded the Statute 

of 23 H. 6. and that he was attached and in cuſtady, and that 
the Bond was made fo2 his Enlargement, and ſo not his Oed. 
Mhereupon the Plaintiff demurred ſpecially upon the concluũ⸗ 
on of the Plea,. which ought to be Judgment ſi action, &c, 
And therefoze the Plea naught , and lo agreed. Aifo it was 
ev that the Statute doth not extend to a Bond made to the 
Plaine Himſelf; and ſo Latchſatd it was adjudged 30 El. bee | 
Zn Rayen and Stockden. 


, yy 1 

2 
* 
. 


1 


Bernard werſus Bonner. 


Eject. Fim. 15 an Ejectione Firmæ of Lands and 200 Acres of Wood in 
Stanmore in Com Middleſex, upon a Leaſe alledged to hg 

made by the Earl ol Rutland and Geo. Sutton Domin' Lexing 

ton and others; upon Not Guilty it was moved by Mainard 

upon the Evidence in a Trial at the Bar, That Sutton was 

no Pier of the Realm of England, but only an Trich Baron, 

and lu not the ſame Demile ; and the Caſe in Dy. 300. a, was 

cited: But it was anſwered and reſolved by the Cure, Chat 

| 0h 
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fozalmuch as the Iſſue here is not whether G. Sutton Don = 


Lexington did demiſe as it was in Dyer, where his Title is 
made parcel of the Iſſue, and therefoze-a failure, but here it is 
non cul. So that it is fufftcient that it be the ſame perſon that 
did demiſe , though miſnamed. And ſo it hath been reſol- 
ved in the Caſe of a Demiſe alledged by Sir Ralpu Euer, Dom? 
Euer, who was no Baron: And in another Caſe of a Demiſe 
-alledged to be made per J. S. Dom' Sinclere, uhu wag'tin-Friſh 
Bazꝛon, upon Not Guilty pleaded, 4c. 

And the Evidence pꝛocckding, the Caſe was That Sir Tho- 
mas Lake being ſeized in Fee ot the Pꝛemiſſes, le vped q Fine to 
the uſe of Sir Nicli. Forteſcue foꝛ 41 years, if Sir T. L. Aided 
ſo long, the remainder to his Tlite fo; life, the remainder 0 


Str Nich. fo2 the life of T. L. with other remainders over; Sir 


Nich. granted the Land, & totum ſtatum ſuum, to one Page 
and Ducke, &c. habendum fo2 O ars. And after Sir Nich. 
:Demiſeth the ſame Lands to the ſaid Page and Ducke, bc. y 
Indenture fo2 60 years, ff Sir Tho. Lake junior, or hes TOh, 
live ſo long; Page and Duck by Indenture retiting this ke 
Demiſe, aſſign and grant the ſald Terme, ha bendum che Lan A! 
& tot um ſtatum ſuum during the reſidue of the ſaid Terme ot 66 
pears to Sir Tho. Lake. And the Opinion of the Court was, 
That by the Gꝛant of Sir Nich. his whole Cffate, His remaſtt⸗ 
der paſſed, and the habendum repugnant, becauſe no other ce- 
remony-was:- requiſite, he himſelf being Tenant fo2-years. Then 
it was moved that there ought to be an Cntry by him, but that 
was agred not requiſite; fo2 the Statute executes the Eſtate 
actually, and ſuch a Leſſee may attozn befoze Entry; and the 
Caſe was the ſtronger, becauſe his terme was not ſufficient to 
ſatisfie the Gꝛant foꝛ 60 years. Then it was doubted what ef- 
fect the Aſſignment of Page and Ducke had, becauſe the terme 
recited was a Leaſe by Eſtoppel fog Leſſoꝛ only, fo? 
the Lefſo2 then had nothing inthe Land. And it was agried 
in this Caſe, that if Leſfre fo2 Life accent of a Leaſe foꝛ gears, 
this is a Surrender of his Eftate fo Lite. | 


Hodſon 


oe. 
* 
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Hodſon verſus Sir Anth. Ingram. Hil. 23 Car. 
Rot. 968. 


17 an Action of Debt upon a Bond with condition to per- 
fozm Artities of an Jndenture , which recited, that where 
certain perſons were obliged to the Earl of Holland in eight 
Obligations, which the Earl had aſſigned to the Defendant to 
his own uſe, now it is agreed that the Defendant ſhould affign 
the Obligations to the Plaintiff, to the Plaintiffs own ule; 
And the Defendant Covenants that the moneys ſhould be paid 
at the ſeveral days limited by the Bonds, o2 within eight days 
after. And the bzeach was aſſigned that the ſum of 50 li. pay- 
able by one of the Bonds was not payd the Plaintiff upon the 
firſt of March, which was the day limited by the Bond, and J(- 
ſue thereupon was found fo2 the Plaintfff ; and Hale moved in 
arreſt of Judgment that the Replication was inſufficient , fo2 
it might be paid within the eight days alter; alſo that the Con- 
dition was foꝛ Maintenance, and ſo the Bond void, and Judg⸗ 


ment was ſtayed. 


Faldo & Pindar. Hil. 23 Car. Ret. 594. 


TE a Replevin the Defendant avowed fo? Kent-harge grant⸗ 


ed by Fine ſur conceſſit fo the life of J. S. to the uſe of Tho. 
Faldo and his Aſſigns foꝛ the life of the ſaid J. S. And the li⸗ 
mitation of the uſe being traverſed, and Jſſue thereupon joynep, 
upon a Trial at the Bar, the evidence was, that it was to the 
ule of him, his Heirs and Aſſigns, fo2 the life of J. S. And 
the Court directed that it ſhould be found ſpecially, fo2 becauſe 
the Freehold is intire, it map be a queſtion whether it was the 


 fameFrihold, 


Chap- 
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Chappel-zerſus Goodhouſe. Hil. 23 Car: 
Rot. 1727+ 


Lander. You are a Buggering Rogue, go home and bug- Slander. 

ger another Mare. And after a Uerdict io2 the Plaintiff, 
it was moved tn arreſt of Judgment, that the woꝛds would 
not bear an Action, becauſe the Plaintiff is not charged with as 
ny act done. But the Opinion of the Court was, that the 
wozds would bear an Action, becauſe they imply an act done, 
And Roll ſaid, that where one laid, Where is that long lock't, 
ſhagg-hair'd murdering Rogue? And a ſtranger asked him, 
who do you mean? Ye laid, Greene of Fauſeet; the wozds 
were judged actionable: fo he ſaid, where one ſaid, Bring home 
the Cuſhion you ſtole; the wozds were adjudged acttonable, 
But the Judgment was ſtayed fo2 further advice. 


Dent verſus Scott. Trin. 22 Car. Rot. 1151. 


N an Action of the Caſe upon an Indebitatus Aſſumpſit Acc'on tur 
fo2 Wlares,it waz found by ſpecial Uervict, that the CUareg << 

were ſold to the O-fendants (life ko; conventent Appa- 
rel, which ſhe woze, and if, dc. And the Opinion of the 
Court was clear fo2 the Plaintiſf: foꝛ the Tife may charge the 
Yusband fo2 Neceſſaries, as Apparel, Dpet and Lodging, 
in caſe that the Hausband doth not pꝛovide them foz her: But if 
the Pusband allo» a ſtipend to the Mike fo2 theſe things, and 
it be paid her, then they held ſhe could not charge him. And 
Roll ſatd, that this was endeavoured to be pꝛoved at the trial, 
and becauſe it could not, he would have had the Jury found ge- 
nerally foꝛ the Plaintiff, And Bacon ſatd , that he and the 
other Judges have lately certiſied the Lo2ds in Parliament 
accozdingly z but fo; a flaw in the Declaration which was 
in conſiderat* quod venderet & deliberaret, and no aver- 
ment of any ſale o2 delivery , Judgment was given againſt 
the Platnttff, becauſe the Declaration was inſufficient, and fo 
entered, 

Note alſo that the pꝛomiſe in this Caſe is laid to be 
made by the Husband, and the ſale and delivery made 


to him, but then it muſt bz deliberaiſert, fo2 if it 
R were 
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Debt. 


Caſe, 


were in conſideration quod venderet & deliberaret to him, then 
it-may be queſtioned whether a Sale and Deltvery to the Mike 
would make good the averment. 


— — — 


Dunſh »erſus Smith. Hil. 23 Car. Not. 37. 


12 an Action of Debt bzought by an Erecutoz fo2 the ar⸗ 
J rears of a Rent⸗charge, upon the Statute of 32 BY. 8. 


The Plaintiff declares that the Defendant in the life of the Te. 


ffato2 did enter into the Land out of which the Rent was iſlu⸗ 
ing, and occupied it, and took the pzofits thereof by the ſpace of 
five years: and demands the arrears of the Rent foz that time. 
And after a Uerdict fo2 the Plaintiff, Mainard moved that the 
Action will not iye foz the arrears againſt the Occuplers , foz the 
Statute gives it againſt the Tenants of the Land. To which 
Hale anſwered, That at the Common L aw the Action lay againſt 
him that took the pꝛolits of the Land, and againſt the Yusbany 
that was ſeized in right of his Ute. C. 4.1.49. 2. That this A- 
ction is given in lieu of a Diſtreſs ; and the Beaſts of the Dc: 

cupiers were chargeable to the Diſtreſs, 3. That it would be 
convenient that the Plaintiff ſhould be compelled to inquire out 

in whom the Eſtate was of right: But Judgment was ſtayed, * 
= Roll doubtes of the Caſe ; but inclined againſt the Plain- 
tit. | : 


— 
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Harvy verſus Thorne. Paſc. 24 Car. Rot. 472. 


* an Action upon the Caſe againſt an Executo2 , the Plain ⸗ 
tiff declares, that upon a treaty of a Marriage it was a⸗ 
greed between the Plaintiff and the Teffatoz, that he ſhould pay 
to the Plaintiff 100 li. and whilſt that ſhould be unpain, he 
ſhould pay the Plaintiff 10 li. per Annum , which Agreement 
was made Anno 1618, And the Action was bzought faz all 
the arrears by the ſpace of 28 years. The Defendant pleaded 
the Statute of Limitations , whereupon the Plaintiff demur⸗ 
red. And upon the motion of Hale (who adviſed the Attoꝛney 

to 


m tte 
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to bzing the Action fo? all the arrears) that it appeared that 
all could not be barred by the Statute. Judgment was given 
£02 the Plaintiff , no Counſel being retained in the Cauſe fo2 
the Defendant. | 


13 
— — 


Loder verſus Hampſhire. 


Debt upon a ſingle Bill of 50 li. the Defendant after owe. 


"YN Imparlance pleaded, That after the laſt continuance the 

Defendant had paid the Plaintiff 5 li. parcel ofthe 5o li.and 
demanded Judgment of the Bill. TUhereupon the Platntiff de⸗ 
murred ; and becauſe the Defendant did not alledge that he 
had an Acquittance which he ought to pzoduce. At the motion 
of Earle, Judgment was given againſt the Defendant, that he 
ſhould anſwer over, ac. C. 5 E. 4.139. a. 


—— em. — — ———— — „ 


Dod verſus Robinſon. Trin. 23 Car. Rot. 


—— 


Lander. The Plaintiff declares that the laſt of March, iz guunder 


Car. he was Jnſtituted and Jnducted into a Parſonage in 
Ireland, and executed the Office of a Paſtoꝛ in that Church by 
the ſpace of four years after; and the Defendant ſaid of him, 
He was a Drunkard, a Whoremaſter, a common Swearer, and a 
common Lyar, and hath preached falſc Doctrine, and deſerves 
to be degraded. And after a Uervict foꝛ the Plaintiff, it was 
moved by Hale in arreſt of Judgment, 1. That the wozns in 
themſelves are not actionable, becauſe the Crimes charged 
impute no Civil oz Tempozal damage to the Plaintiff fo2 
which he may have Action: But the Opinion of the Court 
was clear fo2 the Plaintiff in that point; fo2 that the matters 
charged are good cauſe to have Him degraded whereby he 
ſhould loſe his Freehold , which is a tempoꝛal damage to him, 
Then it was objected, That he did not lay that he was Parſon 
when the woꝛds were ſpoken. To which it was anſwered by 
the Court, That it ſhould be intended he continued Parſon, be- 
cauſe he had a Freehold in the Parſanage during his lite. 
But it was further urged , That inaſmuch as he hath laid 

a 
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Caſe. 
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a ſpecial time, during which he exerciſed the Office of a 
Paſto2, it ſhall not be intended that he continued ſo longer then 
himſelk hath laid it: And ok this the Court doubted, but in⸗ 
clined fo2 the Plaintiff, | 


Morefield & Webb. Paſc. 23 Car. 
Rot. 51. 


N a TUrit of Erroz upon Judgment in the Palace 

Court at Weſtminſter. In an Action upon the Caſe 
upon a Pꝛomiſe, and a Uerdict ko; the Plaintiff, Jt 
was moved fo2 Erro2, that the Habeas Corpora Jurator 
was not returned ſerved ; but that there was a Pannel of 
the Names of the Jurozs annered to it, which Caſe is 
alded by the Statute of 2: Jac. which aids, when there is 
not any return upon the Urits of Ven. Fac. Hab. Corpo- 
ra, et Diſtring. ſo as a Panel of the Names of the Jurors 
be returned and annexed to the ſatd TUrits, And two Od⸗ 
jections were made ; | 


1. That this Statute extends only to ſuch by Crit; and 
in this Court it is by Pꝛecept, and not by CUrit. 


2. It appears that this Court was erected by Letters Pa⸗ 
tents, 6 Car. which was after the Statute. 


But it was reſolved, 1. That it is within the Intention of 
the Statute which doth pzovide amendment in any Action, 
Suit, Plaint, Bill 02 Demand: And Roll ſaid, that it fs 
queſtionable, if this Statute extends to the Gꝛand Seſſions in 


Wales; and Juſtice Jones was angry that it was made a Que⸗ 


ſtion. | F153 ; 
But it was agreed that the Statute of Jeofails, which doth 
pꝛovide amendment by Examination of the Clerks, gc. thall 
not extend to inferiour Courts in theſe points. 


2, Jt was reſolved that this Statute ertends to the Courts 


made after, and ſo not within the Equity: And after upon 
gooddeliberation Judgment was affirmed, = 9 2 


Incipit 


8 
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Inicpit Term Trinitat. 24 Car. B. R. 
Rolls only ſate Judge this Terme, Bacon being ſick. 
Beaton verſus Forreſt. Hil. 23 Car: Rot. 355. 


[5 an Action of Debt upon a ſingle Bill, the Defendant debe 
after Imparlance plead.d 1 of part after the latter 
continuance , & petit quod billa cafletur, &e. the Plain⸗ 
tiff denied the payment, and the ndant demurred. 
And it was reſolved by Roll, that the Plea was inſufficient , 
although pleaded in Abatement only, foz that there ought to be 
an Acquittance ; which is controverted in the old Books , 
where a difference hath bien taken between ſuch a Plea pleaded 
in Barr, and when pleaded in Abatement, Vide L. 5. E.4.t 39. 
15 H.7 10. e. 3 H.7.3.g. 7 E. 4. 15. e. | 
But Roll ſaid, if he had had an Acquittance he might have 
pleaded it in Barr 02 Abatement at his election. Then it was 
moved by Yard to have Judgment peremptoꝛp; 

1. Foz that this Plea is pleaded after Jmparlance; 1 

2. Foz that the Plaintiff hath tendered an Jſſue upon the 
Defendants Plea, which he hath refuſed. 1 

But it was reſolved that the Plea was not peremptozy. 


Foz _ | | 
1. When a Plea contludes fn Abatement it is not peremp- pyer 428. 
top, but if a Plea in Abatement be pleaded in Barr, it fg 
peremptoꝛv. + 
2. Though it be plead d after Jmparlance , and Iſſue ten- job.gx <. 
dered upon it, yet it is not peremptozy upon a Demutrer, 
34 H. 6. 8. d. JnaWritof Entry upon a Diffeiſin made to 
the Anceſto2, the Tenant pleaded in Abatement that the De⸗ 
mandant himſelf was ſeized 5 the Demandant dented his Set- 
ſin, and concluded to Jfſue :- The Tenant pleaded an Eftops 
pel to the Demandant, which upon Demurrer was over ruled, 
and yet not peremptozy. Br. tit. Peremptory. But if Iſſtu be 
joynen upon a Plea in Abatement, then it is peremptozy. 50 E. 
3. 20. J. Katesby et K. ſa feme port aſſiſe, the Tenant pleaden 
that long time befoze K. was married to J. C. &e. And that the 
is ſtill the wife of J. C. and not the wife of the Deman⸗ 
dant J. K. and demanded Judgment of the rit, and 
Iſſue being jopned thereupon, the Tenant concluding to 


the Aſſiſe , the Demandants 2 as to the Trial, 
IE. 
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viz, that it ought to be by the BB. And it was awarded ta 


be tried by the Aſſiſe. And the Demandant would have was 


ved his Plea in Abatement, and have pleaded in Barr, the 
Marriage af K. with J. C. and a Releaſe from J. C. but was 


not admitted, becauſe the Jſſue made it peremptozp ta him. 


And lo it is if after Iſſue joyned the Defendant pleads a Plea 
in Abatement, this is peremptoꝛp as well upon Demurrer, as 
upon trial by Uerdict ; becauſe after Iſſue joyned, no Reſpon- 
des quſter can be awarded; and with this agrees L. 5. E. 4. 139. 
where in Debt after Jſſue joyned , the Defendant at the Nis 
— pleaded payment of part after the latter continuance in 

lbatement ; and the Jury being diſcharged, andthe Plea ade 
journed itt Banke , fo2 that no place of payment was pleaded, 
che Plaintik had Judgment to recover his Debt. And 
2 E. 4. io. the Tenant in a Cui in via pleaved the Entry ot 
the Demandant after the latter continuance , and Ifſue be⸗ 
ing joyned thereupon, the King dyed, and upon a Kefummong 
he pleaded a Recovery of part in an Afſiſe after the latter con- 
tinuance ; to which the Demandant pleaded an Eſtoppel; and 
upon a Demurrer Judgment was given fox the Demandant ta 
recover Seiſin. And Roll ſaiv, That if after Jmparlance- 
the Delendant pleads a Pleain Abatement, which ts waved 
by the Imparlance, the Plaintiff muff not Demurr, but 
move the Court that he may be compelled to plead in chief ;- 
but if Demurrer be joyned upon it, it is not peremptozy to the 


Defendant, although the Demurrer be adjourned till anos  _ 


ther Terme » as it was in this Caſe 5 22 H. 6. 15. © v 
= a Reſpondes ouſter was awarded in the pꝛincinal 
e. 8 Ji 


Nota diverſitatem between a Plea in Abatement, and a 
Piea to have Aide; fo if Iſſue be joyned upon a Prayer 
in aide, any: found faz the Tenant , the Judgment is only + 
that he have Aude, 7 E. 3. 46. Vide Stet Weſtm̃ 2. cap. 6. 
faz Counterplea of Uoucher , that if it be avjourned and ads: 
judged againit the Cenant, it is-peremptozy to him. 2. In. 2 42. 


& 243-8. 
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Prugnell & Anne Goſſe. Paſc. 24 Car. Rot. 217. 


E a Writ of Erroz upon a Judgment tn the C. B. in an tro. 


Action upon the Caſe , fo2 that the Defendant in conſtde- 
ration of a Marriage to be had between the Plaintiff and her 
Daughter, pzomiſed to give 100 li. to the Plaintiff, and 
10 lt, fo2 Apparel foz her Daughter. And whereas the De- 
kendant had a Shop in Baſingſtooke, with divers Wares in ft 
the pzomiled to aſſign over the Shop to the Plaintiff, et tranſ- 
ſerre negotiationem ſuam angt, her Trade, to the Plaintiff, and 
that ſhewouldnot uſe her Trade any longer in Baſingſtooke; 
And beach aſſigned in not paying the Money no2 aſſigning the 


Shop, and fo? that ſhc uſed the Trade there ſtill, acc. And upon 
Nou aſſumpfit, a Merdict fo2 the Plaintiff, and entire Damages 


given. And Twiſden moved fo2 Erroz, that the pꝛomiſe not 


to uſe her Trade was againſt Lam, and void, and cited More's 


Reports, Paſc. 20 El. p. 182. A Bond that one ſhould not uſe 
the Trade ot a Mercer in Nottingham, is void; Vide ſimile 


Mor'. Mich. 29 El. p. 284. et Hil. 44 Eliz. C. B. que eſt enter 


Mich, 42 et 43 El. Rot. 2217. entr Geggot et Batchelor. A 
Bond with Condition that one ſhould not uſe the Trade of a 
Pabervather in Kent fo? four years, was holden void; Et Lib.x 1. 
53- b. et 2 H. 5.6, And this was agreed by Roll foz Lam, who 
took thele differences, that where a Bond o2 Pꝛomiſe reſtrains 
the exertiſe of a Trade, although it be as to a particular place 
only, yet if it be upon no conſideration, the Bond gc. is void: 
But if there were a Conſideration fo2 the reſtraint, as if A. al⸗ 
fign a Shop, oz ſell bzaived ware to B. there in reſpect of the ap- 
parent pꝛejudice which may accrue to B. if A. ſhould continue 
- the Trade, fuch a Bond oz Pꝛomiſe is goon; any ſo was it 
ad in Froward's Caſe upon a. TUrit of Erro2 aut of 
Bridgenorth : But although there be ſuch a Confideration, yet 
tf the Reſtraint be general thzoughout England, it is bold. Ano- 
ther Exception wag, that the wozds transferre negatiationem 
ſuam, were of an incertain ſignification, but not ed ; and 
ſa the Judgment was affirmed. | 
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Freeborne verſus Pincras. Hil. 23 Car. Rot. 1375. 


1 N an Action upon the Caſe the Plaintiff declares that the 
Defendant in conſlderation, cc. did pꝛomiſe to joyn with 
bim in a Surrender of certain Copphold Lands fo2 a Sale to 
be made of them to any perſon, and avers that he had pꝛocured 
2 Copyholders ſuch a day to be p2eſent at a certatn place within 
the Mannoꝛ, and that the Plaintiff was then and there rea⸗ 
dy to have joyned with the Defendant in a Surrender of the 
Lands fo2 a Sale to be made to one J.5.and that the 2 Copyhol- 
ders were then and there ready to have received the Surrender, 
tc. and that then and there he did requeſt the Defendant to joyn 
with him in a Surrender into the hands ofthe two Coppholders 
to be pꝛeſented by them in Court, to the uſe of the ſaid J. S. ac. 
Secundum conſuetudinem manerij præd' à tempore quo, &c, 
uſitat, quodque ſurſumredditio fic requiſita facienda fuit pro 
venditione of the ſaid Copyhold Lands, pro quadam pecuniz 
ſumma per præd J. S. ſolvend'; And that the Defendant non 
junxit with the Plaintiff in the Surrender, licet ad hoc fa- 
ciend* poſtea eodem die per pred? querent᷑ requiſitus fuit, &c. 

And after a Uerdict fox the Plaintiff upon Non aſſumpſit 
pleaded, upon motion in Arreſt of Judgment, it was reſolve 
by Roll that the Declaration was inſufficient ; 

1. Foz that the Plaintiff hath alledged that he was ready 
to joyn in a Durrender with the Defendant, and that-then 
and there he did require the Delendant to Surrender, but 
hath not alledged that he did give notice to the Defendant. that 
he was ready to joyn with him; and ſo it is no moze then a 

bare requeſt to the Defendant to male a Surrender, which is 
not ſullictent, fo2 that the Plaintiff was to joyn with him in it. 
2. The Surrender was to be fo2 Sale to be made to J. S. 
and the Plaintiff hath not any way intimated to the Defen- 
dant that the intention of the Surrender was ſuch. And 
Roll ſaid that the notice ought to be particular of the agreement 
and ſum fo2 which it was to be ſold. ' 

3. The P2omile is general to joyn in a Surrender, and 
tze Bequeſt is to Surrender into the hands of two Cuſfomary 

. . Tenants, which being a particular way of Surrender ground- 
: | | ed 
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ed upon a particular cuſtome, is not within the intention of 
a pꝛomiſe generally to Surrender, which is. to be taken ac⸗ 
coꝛding to the common way of Surrender; and ſo he ſain 
it was reſolved. Pafc, 9 Car. in this Court, between Sims and 
the Lady Smith, And ſo if a man be bound to another ta. 
make ſuch aſſurance of Lands as the Obligee ſhall deviſe , 
it is not ſufficient fo2 him to deviſe a Fine, and to take out a 
Dedimus, &c. upon it, and require his Conuſans in that, fox 
this is but a ſpecial way of taking the Conuſans ;- and ſo he 
ſaid it had been ruled: But if there were a P2oviſo that he 
ſhould' not go above five miles from his Youſe, then if his 
Youſe be above five miles from Weſtminſter , he is bound ta 
make his Conuſans upon the Dedimus ; and that he ſaid hath 
been the difference, | 

. 4. Ye hath not poſitively alledged that there was a cu⸗ 
ſtome in the Mannoz to Surzender into the hands of two 
Copyholders, which he ought to have done, but hath too 
— pleaded; And Judgment was given againſt the 

atntiff, | 


- Trin. 24 Car. B. R. 
= Read werſus Palmer. Paſc. 24 Car. Nor. 326. 


Ian Action upon the Caſe the Plaintiff veclares, that aon ww 
[ whereas he had bzought an Action of Battery againſt the C. 
- Defendant , and pꝛocteded to a Trial at Guildhall, London, 
where a Jury was dzawn by conſent, and the Plaintiff and 

\. Defendant ſubmitted the Catiſe to the award of two of the 
Juroꝛs, infra unum menſem proxime ſequent fiend', and 
that poſtea eodem die in conſiderat᷑ that the Plaintiſf did 
pꝛomiſe to the Defendant to perfozme omnia et ſingula que 

| pred' arbitratores ex parte _ querent* de et ſuper præ- 
miſſis faciend* et oblervand* ordinarent et adjudicarent. 
(And here the Plaintiffs Attomey after Jſſue jopned with- 

out notice, inſerted infra unum menſem) the Defendant pꝛo⸗ 
miſed in the ſame manner, and the ſame Clauſe there inſerted 

by the Plaintiffs Attozney.And after Uerdict upon Non afſump- 


fit, pleaded, this amendment aſter he joyned without —_ 
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was moved in arreſt of Judgment, wherein the queſtion was, 
Chether this amendment were in a point material; foz it was 
agreed that if it were not in a material part of the Declaration, 
then it could not pzejudice the Plaintiff, And Twiſden urg- 
ev that it was not in a matertal part, 


N. Becauſe very ſubmiſſion to an Award implies a Pzomiſe 
to perfopn it; and fo the pzomiſe laid is no moze then was im- | 


©* piyedinthe ſubmiſſion, 


2. TheP2omiſe is toperfozm what the Arbttratoꝛs ſpould 
award, which muſt be taken: with relation to the ſubmiſſion ; 
which tons to an award to be made within a month. And lo 
the wazds infra unum menſem, are but an expzefſion of that = 
which would have bien implyed without them. But it was re- 
ſolved by Roll upon good deliberationzthat the amendment was 
in a matettm part; Foz | 


1. Though a ſubmiſſion to an Award be good Evidence to | 
induce a Jury to ſind a Pꝛomiſe to perfozm it, yet in Judg- 


ment of Lam the Pzomile is collateral to the ſubmiſſion , and 


not tmptyedintt: 


Tr in * 
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Chace verſus Goll. Paſc. 24 Car. Roe. 219. 


15 an Action of Debt upon a Bond of 200 li. with Candi. Ne. 
tion foz the payment of 104 li. at a day certatne , made 
by the Defenvant , and two others jopntly and ſeverally. 
The Defendant upon Oper and Entry of che Bond and 
Condition in hæc verba, pleaded, that the Plaintiſt dun re⸗ 
leaſe pred ſcriptum obligatorium, by the name of an Obliga-⸗ 
tion in 200 li. per ſolutionem of an ro li. And averred tha | 
no other Bond was made by the Defendant , and the two o⸗ 
ther perſons to the Plaintiff, beũdes that Bond, Whereupon 
the Plaintiff demurred ; and upon debate Judgment was given 3 
by Roll fo2 the Plaintiff; fo2 the Keleaſe of a Bond of 200 li. Lib. 2.67. by. 
fo: the payment of an 100 li. doth not diſcharge a Bond oz, 
the payment of an 104 li. fo: though a greater ſum includes K.. 3. 6 
a lefler, as to a tender, yet the Debt and Duty ts intire. 
and therefoze cannot be diſcharged by a Releaſe of a leſſer 
ſum. And though it be ſaid poſitively, that the Plaintiff 
did Releaſe przd' ſcriptum obligatiorum, yet the woꝛds per 
nomen doth declare the manner how the Releale was made, 
and it appears to the Court now that in truth the Bond was 
not releaſed eaſed; ana it was agreed that the Averment in thts 
Caſe-was forreign and idle, and could not make good an in⸗ 
ſufficient Releaſe. Vide 10 E. 3.7. Jn an accompt againſt one 
as Receiver by anothers hands, the Defendant” pleaded a 
Keleafe'by the Plaintiff of all accompts which he. might 
have againſt the Defendant'of all manner of Ueceipts. And 
the Dien was of all manner of Keceipts from the Platutift 
himſelf, and ruled a good Releaſe. And note the reaſon, bes 
cn = — by anothers hand is a Receipt from the Piain⸗ 
Dune; - "ONE 4 
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Ellis verſus Box. Hil. 23 Car. Rot. 973. b 


N an Action of Debt upon a Bond of 200 li. with Condf- 
tion, reciting, that whereas the Plaintiff and one Hawes 
were bound in another Bond to perfozme certain Cove⸗ 
nants in an Jndenture ; ik the ſaiv Hawes ſhould perfoꝛm the 
Covenants in that Jndenture ; and alſo if the Defendant 
- Should ſave the Plaintiff harmleſs of that Bond, then the pꝛe⸗ 
ſent Obligation was to be void. The Defendant upon Oper 
of the Condition, pleaded that Hawes had perfozmed the Co- 
venants in the Indenture, and that he had ſaved the Plaintiff 
harmleſs of that Bond. And upon a general Demurrer, it 
was reſolved by Roll that the Plea was inſufficient in ſubſfance, 
both becauſe the Covenants in the Indenture were not ſet fo2th, 
and ſome of them might have bien in the Negattve, ac. And 
allo becauſe he hath pleaded, that he ſaved the Plaintiff harm- 
lels, without ſetting foxth how he did it; and ſo Judgment 
was given foz the Plaintiff, _ 


* "yy 
———c_ 
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Drue verſus Thorne. Paſc. 24 Car. Rot. 605. | 


an Action upon the Cafe upon two Pꝛomiſes, 1. That 
che Defendant div accompt with the Plaintiff foz divers 
@ ſums of Money due to the Plaintiff by the Defendant, and 
upon that accompt was found Indebted to the Plaintiff info 
much Money, ac. The ſecond was, that the Defendant was 
indebted to the Plaintiff in ſo much foz wares bought by the 
Defendant. Upon Non aſſumpſit pleaded , the Jury, as to 
both Pꝛomiles, found that the like of the Defendant , be- 
ing Sole, was Indebted to the Plaintiff foz wares. And 
that after Marriage with the Defendant, he and his TUife 
did aecompt together with the Plaintiff fo2 the Honeys ſa 
due, and upon that Accompt 9 li. 138. 3d, was found 
due to the Plaintiff, which the Defendant p2omiſed to pay, 
| —4 if fo2 the Plaintiff, ac. And Windham argued foz the Plains 


1. That 


» 
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1. Chat the Debt of the Wife is the Debt of the Husband 
and he is to be charged in the Debet and Detinet. | 


2. That the accompt of the husband hath made it his pꝛo⸗ oben v8.6, 
per Debt; but he agreed the Book of 9 H. 6. 11. e. 42 — — 


Executoꝛ accompted with the Receiver of the Teſtatoz, that 
the Action ought to be bzought in the Detinet, becaule he re⸗ 
covers in right of the Teſtatoz. And though in this Caſe the 
Wife joyns with the Yugband in the accompt , it doth not 
alter the Caſe ; fo2 the accompt is the accompt of the Husband 
only, foz a feme covert cannot be charged upon an accompt , 
though ſhe may aſlign Auditozs, 10 E. 4. 8. d. 


3- The Jury have found an expꝛels P2omile of the Bugband, 
in reſpect of which he alone may be charged, | * 


Mainard contra. 1. It the Confideration found by the Jury 
be different from that in the Declaration, then it is not the 
fame Pꝛomiſe the Plaintiff hath declared upon. Foz the Ob⸗ 


jections, 


1. Che husband is not charged in the Debet and Detinee , 
becauſe the Husband is Debtoꝛ; but becauſe the Hus band and 
TUite are but one perſon in Law. | 


2. Che Accompt voth not alter the nature of the Debt, but 
only reduceth it to certainty. St fox this 16 E.4. 8. d. 10 H.. 
24. 8- 11 H. 6. 17. h. | X 50 


3. Che Action is bꝛought upon a Pꝛomiſe in Law, and not 
upon the erpzeſs -Pzomiſe of the Yusband; but if the Pꝛo⸗ 
miſe had bien Collateral, as in conſideration ot fozbearance , 
gc. and the Declaration purſuant, the Action againſt the Hul⸗ 


band only would have been good. 


Laſtly, The Uerdict without queſtion doth not warrant the 
ſecond Promille, which is fox Wares bought by the Defendant , 
whereas the Jury finds them to be bought by the life of the 
Defendant, dum ſola fuit, and they conclude to both Pzomiles, 
fo that if either of them be not made good by the Uerdict, it is 
againſt the Plaintiff. . And Roll agrien in all things with 
Mainard, anv Judgment was given againſt the Plaintiff, . 


V Trin. 


* 
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| | 98 | : Oates & Aylett, &c. Trin. 24 Car. Rot. 


Na Crit of Erroz upon a Judgment in C. B. in Treſ# 
paſs of Aſſault and Battery againſt four perſons ; after 
=. q Uerdict, upon Hot Guilty pleaded , it was alligned foz 
Erroꝛ, that one of.the Defennants being within age, appeared 
by Attozney ; and the only queſffon was, Whether the Judg⸗ 
ment ſhould. be reverſed againff all, oz only againſt the In⸗ 
fant. And it was argued that the Judgment ought to ſtand 
fo the reſt , upon this difference, that where a Judgment is er⸗ 
vonepus againft one Defendant , and the lame Action would 
nat ine againſt the other only, there it ſhould be reverſed again 
all , as in conſpiracy againſt two, dc. which lieth not again 
one only, but where the ſame Action would have been gaod a⸗ 
gainſt the other Defendant only, there the Judgment ought to 
ſtand againſt him. And 5 E. 4. 7. a. cited, that if Judg-- 
ment in Trelpa(s be againſt thꝛie, the one of which was 
dead, the others ſhall not have a CUrit of Erro2 upon that 
Judgment, but only the Executoꝛs of the party decsaſed. 
But it was reſalved by Roll, that the Judgment ſhould be 
reverſe againſt all, becaule it is one and entire; and accozy- 
ingly divers Pꝛeſidents were cited by him, Trin. 14. Car. he- 
tween Scudamore and Scriven, &c. in Treſpaſs againſt the, 
ane died, hanging the Ulrit, and Judgment againſt all. thꝛie 


mas enttrelp roverſed, againſt the 2Book of 5 E. g. which was pe⸗ 


nien d Law, nd 12 Jac. 1271 


Judgment in a Formedon de uno erofto et meſſusgio was 
wholly reverſed, becauſe a Præcipe lyeth not de crofto, & Paſc. I 8. 
Car. betten Creerall any Norcfeild in Erroꝛ upon à Jupg- 


mifes , where upon a Uervict foz the Plaintif, damages were 
and becauſeone of the P2omiles was inluffi: 


ctontly. tam, the whole Ju was reverſed, Vide Hobart 
betten dulles and Jacoh. et iz, In. 236. d. And Trin. 11 Car. 
betwien Eilenbead aud Dearman in Exroꝛ upon a Jipgment 
in the Marſhalſea, in Debt upon a Bill, and likewiſe upon a 
Coſpepct, The Delendant pleaden Non eſt factum to the one. 
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and Nil debet to the other, and both being found againſt 


bim, the Judgment was Quod capiatur z and becauſe it was 
not Quod in miſericordia alfa as to the other Iſſue, the whale 


Judgment was reverſed. And Trin. 7 Jae. B. R. Rot, 568. 


betwixn Beard and Beard in the. very ſame Cale with the 
pzincipal Caſe , the entire Judgment was reverſed : But in an 
Actton at Common Law, where damages are given by Sta- 
tute , there if the Judgment be Erroneous as to the damages, 

the pztncipal Judgment ſhall ſtand, as in a Writ of Dower; 

and ſo he ſaid it was adjudged between Tie and Arkins. Vide 
22k, g. 46. e. et L. 5. 59. 4. Simile in a Quare Impedit. | 
And the entire Judgment was reverſed in the pzineipal Cale: 
Hale foz the Plaintiff in Erro2 ; Wilde fo2 the Defendant. And 
Hale cited a Caſe between Holland any Lee, called Damms 
Caſe, where he in Remainder in Taile in a Writ of Erro2 to 
avoid a Common Recovery, aſſigned fo2- Erroz, that the 
Woucher being an Infant, appeared by Attomey ; foz which 
the entire Judgment was reverſed. _ | ; 

Nota, Hoddeſd's Secondary told me the Cale of Miles and 
Jacob in Hobart was not Law. 


— +. 
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[| N art Action of Debt against an Executris » the Plaintif Debt. 


declared upon a Leaſe made to the Teſtatoꝛ by Indenture 
dated the 25 of March, Anno, Habendum a die datus faz Se- 
ven years; And upon Nil debet pleaded, the Jury found: that 
the Plaintiff by Indenture dated the 25 of March, and delivered 
the ſame dap, demiſed the Land to the Teſtatoz, which was 


to have and to hold from the dap of the date, fo2 the tearm of 


Sepen pears from hencefozth next and immediately following, 
gc. And upon this Herdict the Queion was, Whether the 
Leaſe, in point of Computation, 2 commence from the 
making, oz from the day of the Date; Fo2 if the @even years 
commenced from the making , then the Plaintiff had miſtaken 
the Leaſe; but if they commenced from the dap of the Date, 
then he had declared right, accoꝛding to the Leaſe, And it mas 
argued, that the Seven years were ta comments from the dap 
Tk g 
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ok the Date, and not from the making of the Leaſe, 'foz that 
the woꝛds will bear that conſtruction; fo2 the wozds from hence 
forth map refer to the wozds from the day of the Date, and ſo 
to the time of the commencement in point of intereſt. And 
then the wows ſhall be taken as if the Leaſe had been to have 
and to hold from the day of the date from hencefozth fo2 Se- 
ven years, excluding the day of the Date in the computation , 
and this was pꝛobably the intention of the parties; and not 
that the Leaſe ſhould commente one dap in point of computa⸗ 
tion, and the next day in intereſt : Alſo there is a Rent reſers 
ven during the tearm payable annually upon the 25 of March, 
the laſt day of payment whereof would be out of the tearm, 
ik the Seven years commence upon that day. And the Caſe in 
Dyer 261. was cited, where an Abbot made a Leaſe foz 31. 
years, and after made a new Leaſe in theſe mozds, Noveritis 
nos &c. dictis 31. annis finitis et completis dediſſe, & conceſ- 
ſiſſe pred? præmiſſa (to the ſecond Leſſee) habend' et renend' 
à die confectionis præſentium ( termin' præd' finit* )- uſque ad 
finem termini 31. annorum tunc immediate ſequentium. Any 
it is there reſolved by all the Juſtices of C. B. that the-Leaſe 
doth not commence in point of computation , till it takes ef- 
fect in Intereſt, viz. till the firſt 3x. years ended. And yet 
there it might have bien ſaid, that the wozds prad' termino 
finito ſhould be alimitation in point of Poſſeſſion o2 Intereſt ; 
and the wozds a die confectionis &c. in point of computation. 
But there it is ſaid, that the wozds , à die confectionis, res 
fer tothe Demiſe after the 31. years ended, to have a die confe- 
ctionis. But note in that Caſe the Opinion of the Court of 
the Kings Bench was againſt that Opinion. And in this Caſe 
two other points were moved and agreed by Roll; 


x. That where part of the Arrears demanded were due in 
the time of the Teſtatoꝛ, and part after his deceaſe, the Action 
in the Detinet was good faz the whole , as well as if all had 
bien due after the death of the Teſfatoz, And that after a 
Uerdfct, Quod non detinet, the Land ſhalt not be intended of 
any value, as it is well known tn theſe times, in many places 
Lands have bien of no value, and pet the Executoz is liable 
to the Rent as far as he hath Aﬀets; and clearly if he path 
+ Aflets he cannot wave his tearm. | 


- 2. That the Action being in the Detinet, and the Delen⸗ 
dant pleading Nil debet, it is holpen by a Merdict. And (a 


it was adjudged , as he ſaid in this Court, Trin. 10 Car. _ | 
1289. 
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1289. betwien Porter and Gerviſe, And he ſaid, If in an 
Action upon the Caſe upon an Aſſumplit , the Defendant 
plead Not Guilty, it is well enough after a Uerdict , and 
as there your Action is placitum tris ſuper caſum, ſo here 
it is placitum debit, 


As to the pꝛincipal point, he did retolve, That the Plain⸗ 
tiff hath miſtaken his Leaſe; foz a Leaſe Habendum, from 
hencefozth, includes the day of the making; and a Leaſe Ha- 
bendum , from the day of the date excludes the day of the 
date. And with this agrees Barwick's Caſe, which he affirm- 
en to be Law; (but he ſaid, That if ſuch ancient Patents 
be given in Evidence, the Jury by pꝛelumption to make the 
Patents good, may find that they were made the laſt inſfant 


of the day of their Date, and then they are good in Law: 


And ſo hath it bien reſolved in point ol Evidence.) Now the 
Habendum being a die datus, and fo2 Seven years from hence» 
fozth, acc. to make all parts of it ſtand, it muſt de conſtrued to 
commence from hencefozth, viz. as to the computation of the 
Seven years, that they ſhall begin upon the 25 of March, and 
from the day of the date, viz; upon the 26 of March in intereſt 
and poſſeſſion. And he reſembled it to the Caſe of More and Muſ- 
grave, Hebart 18. which was cited by Hale, who ſaid he had 

n the Recozd of it, and it is entred Mich. 10 Jac. rot. 76. in 
Scacar. where the Plaintiff in an Ejectione firmæ declared, 


that J. S. 5 Maij 10. Jac. Demiſed a Youſe to him Haben- 


dum, from the Feaſt of Annunciation laſt paſt, fo; 2: years ex- 
tunc proxime ſequent᷑ And the Defendant the ſame 5. of May 
ejected him, and upon Non cul. the Jury found that the ſaid J. S. 
the laid 5. day of May, by Indenture bearing date the 4.of May, 
demiſed the Boule to the Plaintiff, To have and to hold from 
the Feaſt ol the Annunciation laſt paſt, fo; and during the tearm 
of 21 years, next enſuing the date hereof, fully to be compleat 
and ended. And upon that Uerdict the Plaintif had Judgment, 
which was affirmed there; alſo in which caſe the tearm began 
- fromthe Feaſt of the Annunciation in computation of the 2: 
years, and upon the 5. of May-inpoint-of Intereſt. But Roll 
- agriedthatif in the pzincipal Caſe the Leaſe had been made To 
© have and to hold from the day ol the date from: hengefo2th- fo2 
Seven years, then the Plaintiff had declared rigbt. And 
Judgment was given againſt the Plaintiff; Hale foz the Plain⸗ 

tiff, Twiſden foꝛ the Defendant. | San 
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Ward & Prin. Paſc. 24 Car. Not. 169. 


N a Tltit of Erro2 upon a Judgment in C. B. in an As 
tklon upon the Caſe , wherein the Plaintiff derlares, That 
whereas one John Ward, the Plaintiffs Gꝛanchild, by the - 
confent of the Plaintiff, was put to the Defendant to ſerve 
him, being a as his Clerk. And that the Deten⸗ 
vant was to iind him meat, dꝛink, and lodging, dc. And 


that the. Plaintiff thereupon had given 30 li. to the Defen» - 
dant, and had ageed to give 30 li. moze in conſideration 


that the Plaintick, at the ſperial Bequeff of the Defendant, . 
would give conſent that the ſaid John Ward ſhould depart out 
part his Service, the Seienden promiſed to pay fo. the 
part his Ace, endant pꝛomi pay to the 
Watntiff 15 li. cc. And upon Non aſſumpſr, ee be 
kill, And it was moved lo? Erroz, that there was 


u eration fo2 the P2zornife, but the giving or the - 


Plaintiffs conſent that J. W. Gould depart; ad he might 


have departev withont his conſent ; but it was viſallowed : o? 
the on of the Plaintiff to J. W. and the Charges he 


ſulkatnen in placing him with the Defendant , ſbew that his 


Interest was ſo great in him, that in all p2obabiſity the 

Plaintiffs conſent was an effectual means to caule ]. U. te - 
depart from the Defendants Service. And the Caſe of Oriſ- 
by and Lother n Hoberr was cited, where the Mothers con- - - 
ſent that her Daughter Nut marry the Defendant, was a 
good cofiveration of a Pꝛomiſe to the Mother. And the udg⸗ 
ment was eb. Hale fo the Plaintiff in the CUritof Erroꝛ. 


HRigg was Indicted that legitime eledus fuit decenniarius, 
Ang! Headbezsuſh of the Bille of D. & non præſtitit ſacra- 
mentum ſunm, bete any Juffite of Peace to execute the Ot⸗ 
fixe, ſed voſuntarie & obſlinate, abſtained from it. And it 
was agreed by Reil, that one may be Indicted fo2 not taking 
his Oath in ſuch caſe; but then he ought to be warned to 
appear befoze a Juſtice of Peace, there to take his Oath ; 
and-fo2 want of that, and foz that it did not appear how he 
was 
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was choſen Deadbozough, the Indictment was quathed. And 
afterwards upon motion a Trit was granted out of this 
Court virertev to him, commanding hem ts go befoze ſome 
Juſtice of Peace to take his Oath, cc. 


was Convieted of Perjury 
e * 
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Southcote verſus Southcote. Hil. 23 Car. Rot. 1173. 


Nan Action of Debt upon the Statute of 2 Ed.6. the Plain- 
I tiff ſets fo2th that he was proprietarius decimarum garba- 
rum & fæni, &c. And that the Oetendant did ſow certain Land 
-contatning-fo many Acres in that Pariſh with grain, and after 
mowed it, and carried away the Gꝛain, not ſetting out the 
tenth part. And after a Uervict fo the Plaintiff, upon Nil de- 
bet pleaded, it was moved in arreſt of Judgment, | 

1, That the Plaintiff hath entituled himſelf as proprictari- 
us decimarum garbarum , and demands fo2 Tithe of Gꝛain in 
general, whereas Garbarum is a wozwd of incertain ſignificatt- 
-on „ and divers ſoꝛts of Gꝛain are not wont to be bundled up as 
Nape⸗ſced, Muſtard⸗ſerd, and Cummin⸗ſted, which us d to be 
thꝛeched out in the Field. 5 
© 2+ He demands oz Tythe of Gꝛain in general, which is too 
incertain , fo2 that that there are ſeveral ſoꝛts of Gꝛain. 

But it was reſolved, x. That Garba in its pꝛime and pꝛoper 
ſignification is intended of Coꝛn: And ſo Roll ſaid it was reſol- 
ved, 1. In Baxter's Cgle upon Conſultation with the Civilians, 


[=> STS upon i Gzant of Decimas garbarum, would have had 


Tithe-hay ; but they did agrie that the wozd in its Latitude did 
compꝛehend any thing that uſeth to be bundled, as wood, gc. but 
the amy 6p of the wod here is taken away by the Uerdict , 
and is to be intended of Gꝛain that is Garbable. 
2. Che wozd Gꝛain is certain enough, foz that it is expꝛeſſed 
to be ſowen upon a certain number of Acres. And here is not 
à demand of the thing it ſelf, bus Damages fo2 it; and all pꝛe⸗ 
dial Tithes are within the Statute. And this Exception was 
ober culed in the great Caſe, Coke Lib. Intra 162. cited 2. In. 
60. And Roll fad the ſame Exception was taken in Gold- 
ſmith's Caſe, Trin. 10 Car. Rot. 893. B. R. hut the Roll being 
ſten in that Caſe, the Uerdict was not entred. And Roll 
gave oꝛder that the Judgment ſhould be entred fo2 the Plain- 
tiff; but after directed it might be reſpited till next Term: But 
alter the Judgment was entred , and a CUrit of Erroz bought 


in the Exrchequer, but J think it was fo2 delay only. 


Inci- 


Mich. 24 Car. Banco Regis. 


81 


Term, Mich. 24 Car. Banco Regis. 
Udal verſus Udal 


Na Trover and Converſion of 400 Load of Timber: 
1 Upon not gutlty pleaded, the Jury found by ſpectal Uer- 
dict, that Sir William Udal being ſeized in fee of the Man⸗ 
no? of Horton, whereof the Land where the Timber grew was 
parcel, did Covenant by Jndenture to levy a Fine to the uſe 
of himſelf in Tail, the Remainder to ſuch perſons and fo2 ſuch 
Eſtates as he ſhould limit by Indenture, and fo2 want of ſuch 
limitation, the remainder to the Dekendant fo? life, the remain⸗ 
der to his eldeſt Son in Tail, and to his tenth Son, and fo? 
want of ſuch Iſſue, the remainder to W. U. fo? life, the remain⸗ 
der to his eldeſt Son in Tail, cc. and ſo to his tenth Son, the 
remainder to the right heirs of Sir William, with a Proviſo 
that upon tender of 5s. 4c. he might revoke thoſe uſes and 
limit others, and levyed a fine accoꝛdingly. And after by ano⸗ 
ther Jndenture reciting the uſes of the firſt and the Proviſo in 
it, made a new limitation to the uſe of himſelf in tatl, the re- 
mainder to the Defendant fo2 life, with like remainder, ut ſu- 
pra, to his Sons, the remainder to W. U. fo? life, with like 
remainders to his Sons, the remainder to the Plaintiff in 
Tail, cc. according to his power and the clauſe in the ſaid In- 
dentures, and dyed without Iſſue, and the Defendant (neither 
himſelf noꝛ W. U. having any Son) cut down the Timber and 
---- pears after ſold part of it, and the Plaintiff ſeiſed the reſt, 
which the Defendant did take again from the Plaintiff, and 
ſold the lame, and if, cc. 

And (the caſe being argued Trin. Paſch. ult. and this Term) 
it was reſolved by Bacon and Roll. 1. That if there be tenant 
fo2 life, the remainder fo2 like, and tenant fo2 life cut down 
Timber tres, he that hath the Inheritance may ſeiſe them, al- 
though he cannot have an Action of waſte during the life of him 
in remainder 3 Foꝛ 1. The particular tenant hath not the ab- 
ſolute pꝛoperty in the Trees, but only a ſpecial Intereſt in 
them ſo long as they continue annered to the Land. And 
therefoze a Termer cannot grant away his term excepting the 
tres, but the exception is void, fo2 that he cannot have a di⸗ 
ſtinc intereſt in them but only 1 to the land. And ſo it 

is 


82 


Mich. 24 Car. Banco Regis. 


is reſolved in Sanders Caſe Lib. 5. 12. f. (and ſo Mainard ſaid) it 
was reſolved 10 Car. in Whites caſe,in the Court of TUards, in 
caſe of leſſa fo? life; but where a Leaſe fo2 years was made 
without Impeachment of waſte, fuch an- exception was ad- 
judged god ( as he ſaid ) in Sir Alan Piercy's Cale, and ſo 
Bacon ſaid it was adjudged 9 Car. in Dame Billinglys Caſe, 
Then the remainder fo? life betters not the intereſt of the te- 
nant fo2 life in the Tres, but only is an impediment fo2 the 
time to the bzinging of an Action of waſte 3 and therefoze af- 
ter the death of him in remainder fo? life, an Action will lye 
fo2 waſte done in his life time. And ſo it is adjudged in Pa- 
gets Caſe, Lib. 5. 76. g. and ſo ( Mainard ſaid) it was adjudg- 
ed, Mich. 14 E. 2. in a Cale not Pꝛinted, that where he in re⸗ 
verſion upon an eſtate fo2 life granted his reverſion fo? life, 
and the tenant fo2 life made waſte, and then the grantee of the 
reverſion dyed, that an Action of waſte would lye againſt the te- 
nant fo2 life, which pꝛoves that the cutting down of the Trees 
by the Tenant was toztious. 

2. It was reſolved that the mean remainders in contingen- 
cy, though of an eſtate inheritance, alter not the caſe, fo2 an 
eſtate in contingency is no eſtate till the contingency happen: 
And therefote it was agr&d that the Plaintiff might have had 
an Action of waſte in this Cale, had there not been a remainder 
— life in eſſe, notwithſtanding the mean contingent remain⸗ 

ers. 

3. It was reſolved that a Trover and Converſion in this 
Caſe would lye fo? all the Timber tres though the Plaintiff 
never ſeiz ed parcel of them, foz by the cutting down of them 
an abſolute pzoperty was veſted in the Plaintiff, unleſs they 
had ban cut down fo? reparations and fo imployed in conve- 
nient time, And fo2 this Bury and Heards Caſe was cited by 
the Court, which commenced in this Court 20 Jac. and de- 


. pended ſeven years, where a ſtranger entred into Lands 


leaſed fo? life and cut down Timber tres and barked them, 
and the leſſoꝛ befoze ſeiſure bꝛought a Trover fo2 the bark and 
had Judgment to recover, notwithſtanding that the cutting 
Down and barking was all at one time; whereupon it was 
then objened that the diſtinct pꝛoperty of a chattle was never 
ſettled in the leſſo2, and the book of 13 H. 7. 9.g. cited, that 
Treſpaſs vi & armis doth not 1ye againſt leſſa fo2 years who 

cuts down Timber tres and ſells them. Per Curiam. 
UWihich Caſe was then affirmed fo2 god Law, but there it 
was agreed, That if leſſa fo2 years cuts down Timber trees 
and 
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and lets them lye, and after carries them away, lo that the 
taking and carrying away be not as one continued act, but that 
there be ſome time fo? the diſtinct pꝛoperty of a divided chattle 
to ſettle in the leſloꝛ, that an Action of Treſpaſs vi & armis 
would lye in ſuch caſe againſt the leſſee. And that in ſuch caſe 
felony might be committed of them, but not where thep were 
taken and carried away at the ſame time. Vide 3 In. 109. a. 
c. 4. 63. f. And it was reſolver in that Caſe of Bury and Heard, 
that although the leſſee had a ſpecial Intereſt in the trees as 
fo2 neceſſary reparations, cc. yet the Action would lye fo2 the 
leſſoꝛ, fo2 the Intereſt of the leſſee was determined by the cut- 
ting down, unleſs he had cauſe fo2 neceſſary reparations, 
which had there been, yet might the lelloꝛ have his Action; but 
if the leſſee in ſuch caſe had bzought his Action and recovered, 
this would have been a goa bar againſt the leſſoꝛ: but in the 
pzncipal caſe there was years diſtance between the 
cutting down and the ſale. And alſo th: Defendant by the 
ſale made himſelf an abſolute wꝛong doer, for though there had 
been cauſe fo2 reparation, yer the Trees being cut down and 
ſoid, though other Trees had been bought with the money and 
imployed in reparations, this would not have exculed him in 
an Action of TUaſte. | 


And an exception was taken by Latch to the execution of 
the power of Sir William upon the limitation of the uſes 
by the laſt Jndenture, fo2 that it was made with relation to 
the Proviſo. And five ſhillings were not tendered, which was 
the Condition of the power therebp reſerved, and then Sir 
William being tenant in Tail, the reverſion to himſelf in kee, 
by the firſt Indenture, and dying without Jfſue,the Defendant 
being his heir was ſeiſed in kee; but the exception was clear- 
ly dilallowed, both fo2 that he had a double power bythe firſt 
Jndenture, the one to limit other uſes to ſuch perſons and fo2 
ſuch eſtates as he pleaſed, the other to revoke the uſes limiten 
by the firſt Indenture, and to limit new uſes. And when he 
limits uſes generally which cannot ſtand by the power reſer- 
ved by the Proviſo fo2 lack of tender, the Law will refer the 
limitation to the power he had to limit other uſes, cc. And 
Sir Edw. Clears Caſe, Lib. 6. 18. was cited. And ſecondly, 
fo2 that the ſecond limitation is expꝛeſly made according to his 
power, which refers to that power which he perſued: And it 
was touched whether the uſes limited accozding to that power 
were revocable by the Proviſo. And Mainard ſaid it —_— 

a queſtt- 
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Trin. 1649. 
between the 
ſame Plaintiff 
and Webb De- 
fendant entred 
Hill. 24 Car. 
Rot. 426. the 
ſame declara- 
tion was ad- 
judged good 
upon a de- 
murrer. 


N. B. 93. d. 


a queſtion. And Judgment was given fo2 the Plaintiff, Mai- 
nard foꝛ the Plaintiff and Latch fo2 the Defendant, 


Quzre in the caſe cited if a leſſoꝛ ſhould bꝛing Trover againſt 
a ſtranger fo2 Trees cut by him, if this ſhould be a bar to an 
Action of Taſte fo2 the Trees. And if there were cauſe fo2 
reparations, what remedy hath the leſſee fo2 his Toſs, fo2 it 
ſhould ſeem that he will be liable to an Action of TUaſte fo2 not 
repairing, although the leſſoꝛ recovers fo2 the Trees. 


Sir Anthony Aſhly Cooper verſus Saint John. 
Trin. 24 Car. Rot. 267. . 


N Treſpaſs the Plafntiff declared quod cum he was ſeiſed 

ok two Cloſes of paſture which were incloſed by him, 
and whereas there was a Common next adjoyning to them, 
the Defendant decem perticatas ſepium clauſ prædictæ pa- 
ſturæ proſtravit & ſic proſtratas ( fo2 ſuch a time) cuſtodivit, 
per quod, the beaſts depaſturing in the Common, came into 
the Cloſes and eat the graſs there ad dam &c. the Defen: 
dant pleaded non cul' infra 6 annos, And after a Uerdid fo2 
the Plaintiff, Mainard moved in arreſt of Judgment, that it 
ought to have been vi & armis, becauſe the Treſpaſs is laid 
to be done in his own ſoil ; and ſaid, that in falſe impꝛiſonment 
per quod he was compelled to pay 5 1. in a Caſe about ſeven 
oꝛ eight years ſince, Judgment was arreſted fo2 want ol vi & 
armis: But the exception was diſſallowed and Judgment given 
fo2 the Plaintiff without argument koꝛ the concluſion per quod 
and the commencement quod cum ſhew it to be an Action of 
the Caſe, and the cauſa cauſans of the Damages may be laid 
vi & armis 02 without it, Lib. 950. f. Vide 13 H. 7. 26.f. which 
ts no Law, | | 


- Quare if in Caſe of falſe impziſonment there be not a dit. 
ference between a concluſion per quod & quouſq; &c. 
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Kynaſton & Spencer verſus Jones. Mich. 23 Car. 


Rot. 589. 


22 Car. with Condition to ſtand to the award of J. 8. Award- 


T. Debt upon a bond of 2000 J. bearing date 9 Martii Debt upon 


and J. N. indifferently choſen Arbitratoꝛs of all matters 
and controverſies between the parties, ſo that they made an 
award of the pꝛemiſes befoze the Feaſt of Eaſter next enſuing; 
upon nullum fecerunt arbitrium ante feſtum Paſchz pleaded by 
the Defendant ; the Platntiffs replied, that bekoze the Feaſt 
of Eaſter, viz. the 15 day of April following, the Arbitrato!s 
did make their award, that the Dekendant ſhould pap to the 


Plaintiffs 2001. at four payments : viz. on the 16 of October, - 


and the 16 of April; and that on the fourth of May he ſhould 
enter into four bonds fo2 the papment, and ſhould then pay to 
the Plaintiffs 30 l. towards their coſts and charges expended ; 
and that all Actions and controverſies between the Plaintiffs 
and Dekendant ſhould ceaſe and determine, and that they 
ſhould ſeal and deliver to each other general Releaſes of all 
controverſies, ſuits, and demands, until the eighth day of 
March, and time and place appointed fo2 the doing of this. 
And Aſſigned bꝛeach in not paying the 30 l. upon the fourth of 
May; The Defendant rejoyned that the Arbitratoꝛs nullum fe- 
cerunt tale arbitrium modo & forma pro ut, & de hoc, &c. 
whereupon Iſſue was Joyned, and by ſpecial Uerdic it was 
found that the ſirth of Febr. 22 Car. the parties agreed to ſub⸗ 
mit all controverſies between them to Arbitrement, and that 


22 Febr. 22. Car. the Plaintiff became bound to the Defen- 


Dant to ſtand to the award of the Arbitratoꝛs accoꝛding to the 
condition, ut ſupra, and that 9 Mart. 22, Car. the Defendant 
became bound, ut ſupra, and that predict 15 die Aprilis 23 Car. 
the Arbitratoꝛs made their award, reciting that the Plaintiffs 
and Defendant became bound the 9 of March in 2000. a 
piece to perfoꝛm their award; and that the Dekendant had re- 
ceived of the Plaintiff 1000 1. an. 1641. which with Intereſt 
amounts to 14601]. and upwards, and that the Plaintiff had 
bien at Charges fo2 the recovery thereof, and thereby awar- 
ded, ut ſupra. | 
And upon this Uerdict two queſtions were made. 
5 I. (Uhe- 


— — — — — ——E-—4ä 4c — 


86 


—_— — 


Mich. 24 Car. Banoo Regis. 


29 H.6. 6. h. 
Lib. 5 103» 


1. Whether upon this Jſſue the ſubmiſſion be in queſtion? 
2. Admitting it be, whether the award upon the ſubmiſſion 
found be a god award? Et Term. Paſch. ult. the Caſe was ar- 
gued by Philips fo2 the Plaintiff, and Latch fo2 the Oefendant. 
And this Term by Hale fo2 the Plaintiff and Mainard fo2 the 

Defendant. And it was reſolved by Bacon and Roll. | 


1. That upon this Iſſue the Jury cannot enquire of the ſuh- 
miſſion, fo2 that is admitted by the plea. And therefoze the 
Defendant could not have ſet this matter koꝛth in the rejoyn⸗ 
der, thereby to have made god his bar; that the Arbitratoꝛs 
made no award, fo2 the award in it ſelf is a god award. And 
it would have been a departure in him to have alledged a mat- 
ter ertrinſecal to the award, which ſhould pꝛove it to be void; 
and fo2 this Lincy and Aſhtons Cale 12 Car. in this Court 
was cited by Roll, where in debt upon a bond to perfo2m an 
award, upon nullum fecerunt arbitrium pleaded, the Plaintiff 
ſet forth an award that the Dekendant ſhould pay 10 J. to the 
Plaintiff at the houſe of a ſtranger, and Aſſigned beach in non⸗ 
payment; the Defendant rejoyned that he could not come to 
the ſtrangers houſe without being a Treſpaſſer: and upon de⸗ 
murrer it was adjudged fo2 the Þlaintiff;fo2 the award ſet fozth 
by the Plaintiff was good; and the matter alledged by the 
Defendant in avoidance of it, was a departure from his bar. 
And therekoꝛe he ought to have alledged the whole matter in 
his bar. And ſo muſt he have done in this Caſe if he would 
have taken advantage of the ſubmiſiton ; and he fatd, that 
14 Car. Judgment was affirmed in the Exchequer, and both 
points reſolved accoꝛdingly. 


2. Againſt the award it was objected, that thereby the bond 
made by the Plaintiff to the Defendant ſhould be releaſed, 
but the Dekendants bond ſhould ſtand; fo2 the award, that Re- 
leaſes ſhould be made of all Actions, cc. till the eighth of 


March, ts entire, and cannot be appoztioned in reſpect of time, 


that is, bind as to the time before the firſt bond, and be void as 
to the time after. | | 


But it was reſolved, that the award in this Caſe was a 
good award; fo2 the award that all Suits between the parties 
(ould ceaſe, is a good award on both ſides and ſuffictent ſatts- 
faction: fo2 the money oꝛdered to be paid by the Dekendant; 
und then though the award be votd as to the Releaſes,it is not 
| material; 


Py 


— 
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material; and the Cale between Vanbore and Trigge, 14 Jac. 
in this Caſe was cited, where an award that all Suits betw#n 
the parties ſhould ceaſe, and that they ſhould make mutual 
Releaſes one to the other till the day of the award, was av: 
judged good as to the firſt part, and void fo2 the Releaſes, be- 
cauſe thereby the bond of lubmiſſion ſhould be releaſed ; but 


Where the award ts, that they ſhall make general Reteaſes' 


without firing to any time, this will be good, becaule it ſhall 
ve conſtrued to the time of the ſubmiſſton only, 


And it was agreed, that the miſcecital of the Arbitrato2s 
Toth not pꝛejudice their award. And it was touched by the 
Defendants Counſel, that the ſubmiſſion was void, becauſe at 
ſcveral times, but not inſiſted on; fo2 the Court held it clear⸗ 
iy to be good. Ind an erception was taken to the Aervict, 
fo2 that they have not found the award to be made befoze Ea- 
ſter, and the Court cannot take notice ex officio, that the 
15 Of April was befoze Eaſter: Blit to that it was anſwered,that 
the Plaintiff in his replication hath alledged it to be befoze the 
Feaſt of Eaſter, viz. 15 April. And the Defendant in his re- 
joynder hath omitted the woꝛds ante feſtum Paſchæ, ſu that the 
time is not in Iſſue. And upon this reaſon Mr. Hales told me 
the Court reſted fo2 thar point, fo2 he held that the Court 
otherwiſe could not take notice of the time ex officio, though 
Mr. Weſton (aid, that the opinion of Roll was, that they 
might if they pleaſed. And Judgment was given fo2 the 
Plaintiffs in my abſence, through ſickneſs; but their Opinions 
were declared, ut ſupra, befoze. ä 


Note, Trin. 1649. The ſame Cale came again in queſtion, 
upon an Action bzought by the ſame Plaintiffs againſt the De- 
fendants Son, who became bound with his Father, and 


it is entered Paſch. 1649. Rot. 249. And there the Defendant 


in his bar ſets foxth the whole matter and the award verba- 
tim (with cujus tenor ſequitur in hæc verba ) in Engliſh. And 
upon demurrer without argument adjudged fo2 the Plaintiff, 
becauſe it ought to be ſet foꝛth in Latin, and ſo Roll then chief 
Juſtice ſaid it had ban ruled befoze 3 and ſo it is in Caſe of a 
bond to perfozm Covenants in an Jndenture, they muſt be 
ſet fo2th in Latin. And Roll declared the award to be good 
foꝛ the reaſons afozeſaid, and ſo he ſaid he and Bacon had de⸗ 
livered their opinions befoze, and the manner of pleading it by 
cujus tenor, &c. WIS naught. 

Dame 
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Debt. 


Eject ment. 


2H. 53. 7. h. 


Dame Bowles verſus Broadhead. Hull. 23. Car. 
| Rot. 157 s. 


N an Action of Debt fo2 2001. upon the Statute of 2 E. 6. 

fo2 Tithes of land in the Pariſh of Rinſton alias Royſton, 
the Defendant pleaded the Statute of 31 H. 8. And that the 
Lands were Diſcharged in the hands of the Pꝛioꝛ of mount 
Bretton, at the time of the diſſolution, and Iſſue joyned upon 
the diſcharge : and upon a Trial at bar, the Defendant not 
making good his Plee, the Court ruled the value to be taken 
as confeſſed, becauſe the Jſſue is joyned upon a collateral 
point. And the Defendant took not the value by pzoteſtation, 
and ſo the verdict was given fo2 Two — pounds, but 
neither damages no2 coſts, 


Amys verſus Cowley. 


N an ejectione firmæ of Lands in Blandford Forum, upon 

not guilty pleaded between John Rogers and the Low Rich, 
who married his Bꝛothers widdow ; the Caſe fell out to be 
thus, The Lands in queſtion were called Nutford farm, and lay 
in the Tithing of Ruſhton , within the Pariſh of Blanford 
Forum, but not within the Boꝛough of Blandford Forum. 
R. being ſeiſed of that Farm, and of other Lands within the 
Bo2ough, covenanted to levy a fine of both to certain uſes ; - 
and the dard of Covenant deſcribed the Lands to be in the 


Pariſh of Blandford Forum (the Bozough and Tithing being 


both within the Pariſh), And accozdingly a fine was levied of 
Lands in Blandford Forum generally, not naming it a Gille 
02 Pariſh, but the number of Acres was ſufficient to paſs all 
the Lands wichin the Bozough and Pariſh, And whether an 
averment might be taken by the deed, that the fine was inten⸗ 
ded of Lands within the Pariſh ( fo2 otherwiſe the fine muſt 
be taken as of Lands within the Gille only) was a queſti⸗ 
on direcacd by Bacon and Roll to be found ſpecially, if the 

Cicrdict 


Mick, 24 Car. Banco Regis 8 9 


Uer dict naſſed upon that point. And in this Caſe it was a 
queſtion upon the evidence, whether the receiving of Rent by 
him that hath a reverſion upon an eſtate fo2 life make a poſſeſ- 
ſio fratris? And the opinion of the Court inclined that it doth 
not, and the Quære in the Inſtitutes x5 cap. was mentioned 


by Roll. 


Aa ( aſes 
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Aſſumpſit. 


Ejectment. 


— 


f 


(ſes at Niſi prius in Guild-hall London, 
before Hen Roll Fuftice de Banco Regis, 


Term' Trin' 24 Car. 
Johnſon verſus Rawle. 


ſubmiſſion of all matters in Difference to Arbitriment , - 

and an award, cc. the Plaintiff denied the ſubmiſſion 

modo & forma, and Iſſue being joyned thereupon, the 
evidence was of a ſubmiſſion of all matters touching ac- 
compts, and allowed good evidence; and becauſe the Plain⸗ 
tiff could not pꝛove that there were other matters fn differ- 
ence, but matters of accompt, he was non⸗ſuited. Hale and 
Mainard being of his Counſel. 


1 an Action upon a Pꝛomile, the Defendant pleaded a 


Ludlow verſus Beckwith. 


M an Ejectione firmæ, upon not guilty, the Caſe upon 

evidence was, that A. deviſed a Houſe to B. fo2 life, with 
power to make Leaſes fo2 Twenty one years rendꝛing Ten 
pound rent per annum, payable at Michael! oz Twenty days 
after; B. made a Leaſe foꝛ Twenty one years rendering Ten 
pounds rent per annum payable at Michaelmas. And the que- 
ſtions were, 


1. Whether the wowds (at Michaelmas oz Ten days after) 
were to be taken in ſenſu diviſo, and ſo the diſtribution to his 
power of making Leaſes, 02 in ſenſu conjuncto and ſo the di- 
ſtribution to the payment of the rent ? : 


2. Ik taken the laſt way, Whether he had perſued his 
power in effect: 


Mainard. That the power was perſued. Hale e contra. Blut 
Mainard agreed, that if he had reſerved the rent payable Ten 
days after Michaelmas, then he had not perlued his power, 4 

cauſe 
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| cauſe the reſervation is not ſo beneficial in it (elf fo2 the heir of 
the Deviſoz, in favo2 of whom the power was qualified : But 
the Caſe fell off, and Roll inclined not one way noꝛ other. 


Davies verſus Dyos. 


e was ruled by Roll, that a Trover would lye fo? monep 
_ which was delivered by the Plaintiff himſelf to the Oeken⸗ 

dant to keep, though not in bags. Both which points, he ks 
had been doubted and reſolved, 


Sir Richard Sprigwell werſas Io. Allen. 
1 * an Action upon the Caſe fo? falfly and fraudulently ceiling 4 


an Hozſe to the Plaintiff, as the pꝛoper Moꝛſe of the De- 


fendant, ub1 revera it was the Hoꝛſe of Sir J. L. becauſe the 
Plaintiff could not pꝛove that the Defendant knew it not to be 
his own Hozſe ( fo2 the Declaration muſt be that he did it frau- 
dulently o2 knowing it to be not his own Hozſe ) fo2 the De- 
lendant bought the Hoxſe in Smithfield, but not legally Tol- 
led, The Plaintiff was non⸗ſuit. 


N an Action upon the Caſe fo2 malicious proſecution up- 
on an Indictment; one of the Jurozs names in the De- 
claration was Lanceſter, and in the Recoꝛd it was Lancaſter 3 
and ruled no variance though of different ſound, but ſhall be 
intended the lame Record. Contra Mainard qui fuit pur le De- 
fend. 


Combs 


Trover. 


Action ſur 
Cal Cs 


Act ĩon ſur 
Caſe. 
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Trover. 


Debt. 


Combs verſus Cheny. 


12 a Trover and Converſion ; upon not guilty, the evidence 
was that the gods were taken and ſold by vertue of a Come 
miſſion of Sewers. And it was ruled, 


1. That this matter might be well given in evidence, upon 
= guilty pleaded, as deteigning of beaſts in a Market fox 
toll. 


2. That the Commiſſioners of Sewers may ſell the diſtreſs, 
which Roll ſaid was a doubt to him and Bacon, in Quinzy and 
Fawſets Caſe, quod vide Term. (do 
the Jfſue was found fo2 the Defendant.) 


3. That the Jury ſhould not tar treble damages; fo? the 
Statute is to be intended only when he juſtifies by virtue of 
the Commiſſion of Sewers, ſo that the matter appears 
upon the due. | 


12 Debt upon a bond ol Ten pounds, and per dures pleaded, 

the Caſe upon evidence was, that the Plaintiff charged the 
Defendant with felony fo2 ſtealing aÞozſe, and pꝛocured a war- 
rant from a Juſtice of Peace, to a Conſtable, whereby he was 
taken. And being in cuſtody, upon pꝛomiſe of the Plaintiff to 
diſcharge him, ſealed the Bond and was thereupon immediate⸗ 
ly diſcharged. And it appeared that the Poꝛſe was the De: 
fendants own Hozxfe, And Roll directed the Jury that theſe 
pꝛoc eedings being but to cover the deceipt, the Bond was got- 
ten by dures, whereupon the Plaintiff was non-ſuit. 


Kenrig 
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Kenrig verſus Eggleſton. 


N an Action upon the Caſe, again! a Country Carriet Ca At Ren ful 

not delivering a box with goods and money in it; the evi- © 
dence was, that the Plaintiff delivered the box to the Carriers 
Poꝛter, whom he appointed to receive gods fo2 him, and told 
the Pozter that there was a Book and Tobaeco in the box; and 
in truth there was an Hunvzed pounds in it beſides. And 
it was agr&@d by the Counſel, and given in charge to the Ju- 
ry, that if a box with money in it be delivered to a Carrier, 
he is bound to anſwer ko; it if he be robved, although it was 
not told him what was in it. And ſo fc was ruled in one Bar- 
crofts Cale, as Roll ſaid, where a box of Jewels was delivered 
to a ferry man, who knowing not what was in it, and being 
in a tempeſt, thꝛew it over-board into the Sea: and Reſolved 
that he ſhould anſwer fo? it. 


2. Roll directed, that although the Plaintiff did tell him of 
ſome things in the box only, and not of the money, pet he 
muſt anſwer fo2 it; fo2 he nid not tell the Carrier ail the 
particulars in the bor. But it muſt come on the Carriers 
part to make ſpecial acceptance. But in reſpect of the inten- 
ded cheat to the Carrier he told the jury they might conſider 
him in damages, notwithſtanding the Jury gave 97 J. againſt 
the Carrier, fo2 the money only ( the other things being of 
no conſiderable value) abating 3 1. only fo2 carriage, quod 
durum videbatur circumſtantibus. 


Alwin verſus Taylor. 


N Trover and Converſion of divers quarters of Malt; Trovee. 
the Caſe upon the evidence was, That the Defendant ha⸗ 
ving a great quantity of Malt in a Ueſlel , impowered one 
Smith a Boker to ſell it; and afterwards the Dekendant him- 
ſelf ſold it to a ſtranger, and the ſame day, and befoze notice 


of the ſale by the Defendant, Smith ſold it to the Plaintiff, 
B b who 
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a 
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who demanded it of the Defendant, who denyed to deliver 


it. And the Caſe was doubtful to Roll, fo2 ff the Defendants 
ſale ſhould ſtand againſt the ſale of Smith bekoꝛe notice of the 
firſt ſale, then ſhould he be chargeable fo2 his bargain, which 
he could not perfozm without any default in him, And on the 
otherſide, it were hard that the ſale of the owner, who had the 
abſolute pꝛoperty in the goods, ſhould: be defeated by a ſubſe- 
quent ſale of him that had but a bare authozity. But in con- 
cluſion he declared his opinion, That the ſale of the Defen- 
dant ſhould ſtand good, and the Bzoker ought in ſuch Caſe to 
make his ſale conditionally, if the Maſter hath not ſold it be⸗ 
fo2e 3 but he ſaid that neither the Bꝛoker noꝛ his Aendozſhouly 
be liable to any Action fo2 detaining the goods, though deman⸗ 
ded, without notice given of the ſale by the Maſter. Et ones 
concordaverunt. 


Duncomb verſus Tickridge. 


N an Action upon a Quantum meruit, fo2 Dyet, Lodging 
and Apparel the evidence was, that the Oefendant be- 
ing an Infant was ſent with a Ruſhia Merchant beyond Sea 
by his Mother, who did agree ta pay him lo much fo2 Oyet, 


Taching and Apparel. And the Merchant in Ruſſia commit⸗ 


ted the care of the Inkant to the Plaintiff, and pꝛomiſed to 
pay him fo2 his Opet, Lodging and Apparel. And Roll di⸗ 
rected the Jury, that ik an Inkant comes to a ſtranger and 
boards with him, there is a contract in Law implied, that he 
ſhould pay foꝛ his board as much as it is woꝛth; but if another 
undertakes to pay fo2 his boarding, this expzeſs agra ment 
takes away the implied contract. And the Uerdic was accor 
dingly found fo2 the Defendant. 


+ Pon evidence it was ſaid by Roll fo; Law, That if a 
| Leaſe fo; years be made, rendring ſeven pounds rent 
per annum, and there be thxx pounds behind, and at the next 
day 


Mich, 24 Car. Banco Regis. L 95 


day the Lefſo2 demands Ten pounds rent; this is no good 
Demand, whereby to take advantage of a condition, becauſe he 
takes it as an entire ſum; but he muſt demand the ſeven 
pounds which then becomes due, and if he demands the ar- 
rears alſo, that is good enough. 


Smalman verſus Hutchinſon. 


DE condition of a bond to ſave the Dbligee harmleſs, Obligation. 

concerning his buying of certain goods at ſuch a pꝛice, 

ertends not to the pzice but the title, as was clearly agreen 
upon evidence between them. 


FINIS. 


— — — 


r 


H E 


TABL E 


— 


A. 


Abatement. 


paſſer , yet an AGion lies againſt 
himthat cauſed the — 3 
Slander where he loJ# his marriage, 
and no agreement of marriage or 
mutual love alledged, and the 
words ſpoken only with an innuen- 


Fa Writ abate one day and an- 

ther Mrit ir purchaſed bearing Teſt 
the ſame day, it ſhall be intended 
after the abatement of the firſt. 34 


Action on the Caſe. 


For infected Cattle per quod diverſa 
" averiaofthe Plainti 65 interierunt, 
without naming how many, and 
' good, becauſe not brought for the 
- Beaſts themſelves or value of them, 
but for dammages ſuſtained by their 
death. N 22 
Where in an Adlion on the Caſe the 
- cauſa cauſans of the dammages 
may be laid vi & armis or with- 
out. 84 
Acłion on the Caſe for fraudulently ſel- 
ng a horſe to the Plaintiff for his 
own, QC. 91 
mo a Carrier for goods delivered, 
' although he do not know the Con- 
—_ 9 
Aion on the Caſe for falſe practice 
In creating trouble , &c. to the 
Plaintiff. © = 
Upon ſlandering a Title, though the 


Action on the Caſe for Words: 


LTaccuſe you to be a Witch and deſire 
to hade you ſearched, &c. not acłio- 
nable, becauſe the Nords do not im- 
Port an accuſation of an offence with- 


in the Statute. 2, 3. 
Words charged with procuring Felony, 
aGionable. 5 


To call an Attorney Knave, when the 
- ſubſequent words intend it of his 
Profeſſion, there needs no Collo- 


quium of hzs Profeſſion. 13 
I. S. 1 4 lee my Wood. 11 
Where latter words qualifie the for- 
mer. | ibid 
I. S. 3s forſworn and his Oath appears 
upon Record, an Aion lies. 7 
Where in an Alion of the Caſe fos 
Words, Juſtification explains the 


parties meaning. ib. 


3 | Thou haſt had the French-Pox. 31 


Thou art a Thief and haſt ſtollen my 


mon parlance its underſtood of 
Dung in a heap, which is a 


party hath remedy againſt the Treſ-| 


Cattle. * 
Cc Your 


do, and good, * 


Dung, actionable, becanſe in com. 


? 
j 
! 
| 


r 
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Your Son is a Thief innuendo, &c. 
and actionable, becauſe the C ourt 
ſhall not intend any other Son than 
the Plaintiff, But to ſay your 
Landlord (without a Sirname — 
a Thief, is not ad ionable, withont 


averment he had no other Land-' 25 


. lord. 32 
Traitorly Rogue, is adionablp, ſo 
Branded Rogue, 35 
Thou didſt & doſt buy and receive 

Holler goods, &c. not actionable, 


becauſe it doth not appear that the 


party was conſenting to the ſteal- 
ing. 57 
You are a Buggering Rogue, &. actio- 
nable. 61 
Of Parſon, that he was a Drunkard, 
a Whoremaſter, &c. actionable, be- 

_ cauſe thereby he may be degraded, 
which is a temporal damage. 63 
She hath married the Husband of ano- 
tber woman, not actionable. 37 
She is a Sorceres and a Witch, and 
can witch andunwitch, not adtion- 
able, becauſe not accuſed of any of- 

. fence within the Statute. 37 


Adminiſtration. 


Adminiitration granted to the Siſter 
of the half blood of the Inteſtate, not 
to be repealed by the Brother of the 
whole Blood,otherwiſe if ſhe be mar- 

. ried, 36 
Adminiſtration executed cannot be 
repealed, becauſe the Adminiſtrator 
will not make diſtribution accord- 
ing to agreement. | 56 
In retardatione Adminiſtrationis, 
where it ſhall be a good Plea, 1 
Letters of Adminiitration granted per 
Carolum Regem, without ſaping 
debito modo. 53 


Amendment of a Record. 


Where it is in a material part it ſpall 
⁊itiate the whole Record. 70 


Arbitrement. 


Debt and other controverſies lie in 
Arbitrement,though Debt ſoley doth 
not. 4 

Where Arbitrement is no Plea in 
Debt, it is no Plea in Aſſumpſit 
upon the Deb. 5 

Where Arbitrement doth not reach the 
thing demanded, 5 

An Award that the Defendant ſhould 

pay ſo much to the Plaintiff, and 
that the Plaintiff ſhould pay for the 
writing of the Award, and judged 
void. Fe 10 

The Defendant to pay to the Plaintiff 
in ſatisfaGion of all controverſies be- 

tween them until the day of the A- 
ward made, and good ; for the 
Court fhall nat conceive any new 
controverſie ariſen between the ſub- 
miſſion and the Award, unleſs the 
Defendant ſhew it. | 26 

In Arbitrement where the Jury camrot 
inquire of the ſubmiſſun for that 
it is admitted by the Plea, and to 
prove the Award void by matter ex- 
trinſical ſhall be adjudged a depar- 
fare. : 86 

An Award that all Suits between the 
parties ſhould ceaſe, and make mu- 
tual Releaſes to the day of the A. 
ward, is good for the firſt part but 
void for the Releaſes. 87 

Mifrecital of the Arbitrators doth pre- 
judice their Award, ibid 

Submiſſion to an Award not void al- 
though made at ſeveral times. ib. 


— 


An 


—— ——_—_ 
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An Award onght to be pleaded in La- 
tin, and ſo of 4 Bond to perform 
Covenants, and the manner of plead- 
ing an Award by cujus Tenor, &c. 

ic naught. | ibi 

A Submiſſion of all matters in diffe- 
rence to Arbitrement, and the Evi- 
dence proved a Submiſſion of all 

matters touching Accompts, and 
good. - 90 
Where a promiſe to perform an Award 
ſhall be collateral to the Submiſſi- 
on. 70 


De præmiſſiis pleaded in Awards how 


to be applied to the general words of 


the Award proportionable to the 
things ſubmitted. 52 
Where Submiſſion to an Award is not 
with 75 = uod, an award k 
arcel of the things in controverſie 
Hal be good, ibid 
Matter ſubſequert to the Submiſſion 
ſhall not be intended a good recom- 
pence. 10 


Aſſumpſit. 
Where the Husband brings an Action 


in his own name, upon promiſe to 
the Wife, and lays the promiſe made 
10 himPelf. I 
Upon a promiſe for bringinging up 
Children, without ſaying they were 
the Plaintiffs, and good. 6 
pon promiſe of money to marry a poor 
Virgin. ibid 


Againſt a ſervant, who «retained an 


Attorny for his Maſter, and pro- | 


aviſed him his Fees, and good. ib. 
Aſſumpſit brought by an Attorny for 
Charges disburſed, &c. the Defen 
dant pleads the Statute 3 Jac. it 


doth extend to « ſpecial Aion up- 
4 


on his promiſe. 


| Where a Promiſe inter alia 3s not 
good, but ought to ſet forth the 
whole matter. 8 
Promiſe to pay 15 l. annuatim pro 
quolibet anno, / I. S. live ſo long, 
an Action lies after the firſt year 
without averring the life of l. S. if 
being a limitation ſubſequent. 20 
Promiſe to pay ſo much) as I. S, was 
dammified, and good, without giv- 
ing notice how much. 1 
Promiſe to give the Plaintiff 2 8. for 
every Piece of Cloth he ſhould buy, 
and avers he bought 100 pieces, for 
which he demands 101. not good 
without notice given to the Defen- 
dant. 24. 
Aſſumpſit will not he for Rent, but 
Debt. 29 
Promiſe made to the Husband- and 
Wife, ts in the Eledtion of the 
Husband to bring the Action in his 
own name, or to join his Wife. 36 
A Promiſe or Bond not to uſe a Trade 
in a particular place is void, if it be 
without conſideration z but if it re- 
ſirein generally, its void though there 
be a conſideration. == 
Where the Mother conſents that the 
Daughter ſhould marry I. S. 3s 4 
good — of a. Promiſe, 
\" 47-16. ol 


Attornment. 


Leſſee ir ve attorns to the grantee 
4 4 Reverſpon , the grantee. ſhall 
ave the Rent due from the day of 
the Attornment. 34. 
Where Leſſee may attorn before En- 


ty. e 
Letter of Attorney different from the 
Authority given oꝛe tenus, he can- 


not execute his power by virtue of 
both. 7 Ha Ca Gag 


Avowry 


* —.  PpooipaDe e255 — 
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Avowry. | 


In Avowry the Traverſe ought not to 
be larger than the Avowry. 33 
In Avowry for taking 100 oves ma- 
trices & vervices, and doth not 
ſhew how many Ewes and hom ma- 
ny Wethers, not good, for the She- 
riff is to make deliverance accord- 


ing to the Writ; and he is not 
bound to receive information from 
the party. | ibid 


= 
Copyhold: 


— — 


tures, and to ſave the Plaintiſf 
- harmleſs, he cannot plead generally 
performance of Covenants, becauſe 
| ſome may be in the Negative, and 
alſo he ought to ſhew how he ſaved 
him harmleſs. 72 
Covenant 3s intire and cannot be ap- 
portioned, | 9 
Where the Contract is in the realty,and 
the Debt ariſeth in reſpedt of the 
profits, an Aion will lie before the 
laſt day. 58 


—————— 


— 


D. 
Declaration. 


Eclaration in Treſpaſs the 


A HERE the King ſhall have 
the Truſs of a Copyhold. 


| 14 
Conſtruction of Words. See Words. 
Covenants. 


IV here the breach ought to be aſſigned, 
when and where, that it may appear 
to the Contt to belegal. 19 
The difference between a duty or charge 
created by Law, and when by Co- 
venant or act of the party. 27 
A Covenani to pay mony upon ſeveral 


Bonds at the ſeveral days limited | 


in the ſeveral Bonds, or 8 days af- 

ter, xo breach till after the 8 days. 

| 60 

Covenants are common Aſſurances fa- 
voured in Law. <0 

Covenant no Duty nor cauſe of Aion 

till broken, and therefore not diſ-| 


Plaintiff need not to anſwer 


the order of time wherein the Treſ- 

paſſes were done. +* 
In an Indebitat. Aſſumpſit its ſet forth 

in the Declaration in conſideratio- 
ne quod venderet & del iberarẽt, 
and no averment of any ſale or de- 
livery, not good. GL 


Demurr. 


He that Demurs upon the Evidence 
. ought to confeſs the whole matter 
fact to be true, and not to refer 
that to the Judgment of the Court 

ET 18. 


Deviſe. 


By a Deviſe- of the reſt of all m 
Lands what eſtate paſſes. 28 
Where an authority to take the profits 
implies as much as a Deviſe of the 


charged by Releaſe of Actions. 39 | 
Covenant to perform certain Inden- 


| profits, which gives an In ereſt. 45 


A 


The Table. 


A 
mainclers to the younger Sons, pro- 
viſo, i the eldeſt die without Iſſue 
male, his daughter, &c. ſhall Hold 
the lands until, &c. ſhe foall have 
but a Chattle. 46,47 
An aFual Deviſe by words is not ſuf- 
ficient for a ſtranger to write the 
Mill, but there ought to be an adu- 
al Will. 54 
Where the Deviſor becomes ſenſleſs 
before the Will is written, yet if it 
be written before he dies, its a good 
Wit. M0 
A Will enawn in pieces by Rats, yet 
by help of the pieces put together, 
was afterwards proved and good. 2 


Diſcent. 
No Diſcent without dying ſeiſed. 33 
Diſcontinuance. 


Where an Action ſhall be diſcontinued. 
20 


E 


Error. 


TE Venire facias bore Teſte 

| Paſch. 20 Car. and Iſſue joy- 
ned Paſch. 21 Car. zo Error but 
holpen by the Statute of 18 Eliz. 

CAP. 4. X 
In Treſpaſs againit three, and one 
dies hauging the Writ, Judgment 
againſ} all three ſhall be reverſed, 
becauſe entire. 74. Otherwiſe in 
dz AdGion at Common Law where 
. damages are given by the Statute. 


Deviſe to the Iſue male with re- | 


20 | 


FA 


Eſtopple. 
Covenant pleaded ly way of Eſtopplei 


| 79 
Condition that if the Defendant would 
Pay the Plaintiff ſo much for carry- 
ing ſo many Billets, Gt. that then 
the Obligation ſhould be void; the 
Defendant pleads that the Plain- 
tiff did not carry, Gc. and upon 
Demurrer, Judgment for the Plain- 
tiff; the Defendant ſhall be eſtop- 
ped to deny it. 52 


Executors, 


Debt againſt Executors in the Debet 
& Detinet. 34 
Where goods delivered to Executors 
ſhall be Aſſets in their hands, where 
contingent Covenants happen after. 


Executor ſhall be intended connſant 
of all contra#s of the Teſtator as 
well contingent as certain. 38 

Executors not liable to pay Legacies 
without caution againſt contingent 
Covenants. 3 

Executors where chargeable in the 
debet & detinet , where in the 
detinet onh. 

Where part of arrears demanded were 
due in the time of the TeHator, 
and part after his dleceaſe; the 
Adion in the Detinet is good for 
the whole. | . 

An Alion brought in the Detinet 
againſt an Executor who pleads nil 


debet, may be holpen by the Ver- 
dif 


Where Damages recovered ſhall be 
Aſſets. 1 


D d Husband 


The Table. 


Husband and Wife. 


Romiſe to the Husband and Wife 

it's in election of the Husband 

to bring the Action in his . own 
name or to joyn his Wife. 36 
Where the Husband is not charged in 
the Debet & detinet becauſè the 
 Husband is Debtor, but becauſe the 
Hucband and Wife are but one 
perſon in Law. 73 
Account by the Husband and Wife af 
ter marriage for goods bought by 
the wife when ſole , this Accompt 


doth not alter the nature of the | 


Debt. | 


#S | 
Where the Husband ſhall be ſued upon 


an Indebitatus 7 for neceſ- 
ſary Wares ſold to the Wife 61 


—— — — 


1 


Indictment. 


Here Indidt ment need not 
conclude contra formam 
Statuti. 44 
Vhere ſeveral are indicted in the Sta- 
tute of 1 Jac. c. 8. of Stabbing, 
and it doth not appear which gave 
the thruit , they ſhall be guilty of 
manſlaughter. 44. 
J. S. was Indlicted for not taking his 
Oath being choſen Headborongh, it 
muſt appear that he was warned be- 
fore a Juſtice of Peace and there 
refuſed. 


| 7 
Indidment quaſhed for repugnancy , 


| 


— 


viz. quod pacifice intraverunt, 
& adtunc & ibidem vi & armis 
diſſeſiverunt. 50 
Indidtment of forcible detainer and 
concludes contra pacem only, and 
not contra coronam. 49 
Where it ſhall be manſlaughter to All 
another, although he had no inten- 
tion to do him miſchief. I2 
Ack not warranted by Law, the par- 
ties that uſe them ought at their 
own peril to prevent the miſchief 
that may enſue, for conſent will nut 
change the Caſe. ib 


Infant. 


Where an Infant comes to a Stranger 
and boards with him, the Law im- 
plies a contract for his Dyet, Lodg- 
ing, &c. but where another under- 
takes for his boarding, this expreſs 
agreement takes away the implied 


Contract. 94 


Inrolment. 


Debito modo Irrotullat' in Curia 
Canc' &c. not good without alledg- 
ing the Inrolment to be within ſix 
moneths, or ſecundum formam 
Statuti. a WY 


Jury. - 


Juror challeng'd becauſe he was tenant 
of a Mannor to which there was a © 
ourt Leet, of which the Plaintiff 

was Steward, and no principal 


challenge. 2 


9 
8 Juror challeng d by the Defendant ſort 


treit ſaid the Plaintiff, but not al- 
lowed, 


The T able. 


_ lowed, for that muſt be upon the 
challenge and not upon the Trial. 

| 30 

Jury bound over to the Star Chamber 
for not finding according to the di- 
rection of the Court. 12 


* 
1 
- 


L. 
Leaſes. 


Here 2 * le main 25 
neceſſary, a Leaſe for years 

made before 8 — 8 2 30 

A Leaſe for years habendum from 
henceforth includes the day 57 
king, but habendum from the da 

> Gong date excludes the day of the 

. 76,77 


e 

A Leaſe habendum a die datus and 
for ſeven gears hence forth, how it 
be conſtrued. 77 

Where Leſſee for gears holds over his 
Term, and pays his Rent quarterl 

as before, he becomes Leſſee at Will 


4 

Tenant at Will paying quarterly, be- 
gins a new quarter over, he ſhall 
pay that Rent, although he deter- 
mine his Pill before the quarter 
expired. ibid. 


Legacies. 


Difference between Debts without ſþe- 
cialty aud Legacies. 39 
Executors not compellable by the Ec- 
clefiaſtical Court to pay Legacies , 
except Legatees give caution to re- 
pay them upon contingent covenants 


39 


broken. 


| 


Legacies deviſed in ſpecie not to ble 
talen without aſſent of the Execu- 
tors. ib. 

Where a Covenant is broken before the 
delivery of Legacies, the Admini- 
ſtration ſhall work a Devaſtavit. 

: . 39.40 

How far the Common Law takes no- 
tice of giving remedy to recover 
Legacies. 40 


I 


M. 
Miſnoſmer. 


N a Demiſe if it appear to be the 
fame perſon that demiſed though 
miſnamed, it is ſufficient 5 other- 
wiſe where the name is part of the 
Iſſue. 59 


——_— — 


N. 
Notice. 


Here notice is to be given to 

the Defendant in an aſſump- 

ſit for ſo many goods bought by the 
Plaintiff for the Defendants uſe at 
ſuch a rate. 24. 
Condition of a bond to male an eſtate 
of inheritance to the obligee by ſuch 

4 day, the Defendant ought to give 
the Plaintiff notice; if for the ma- 
king of a — otherwiſe, for 
Plaintiff at his peril ought to 
attend. 25 
Where a Broker hath power to ſell 
goods, and the Owner ſells them, 
and afterwards the. ſame do the 

: 6 


. 
4 n N 
* * oe 


9 
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Broker ſells them, he ſhall not be 
liable to an Acdbion for detaining 
though demandled, without notice 
given of the firſt Sale. 24 
Promiſe to pay ſo much as I. S. was 
dammfied, and good without giv- 
ing notice how much. 21 
Promiſe to give the Plaintiff 28. for 
every Piece of Cloth he ſhould buy, 
and averrs he bought 100 Pieces, 
for which he demands 10 J. not 
good without notice given to the 


Defendant. 24 


6—— ww 


O. 


— 


Obligation. 


Bligation void becauſe the con- 

dition was for maintenance. 

| « BO 
Condition to ſave the Obligee harm- 
leſs concerning buying certain 
Goods at ſuch a price, this extends 
not to the Price but the Tithe. 


95 
Office, 


Where the Kings title is found by one 
Office it is a Record intire of it 
' ſelf; and ſhall not be taken as it 
ſtands in compariſon with another 
Office. 30 


|; Where the Kings intreſt ſhall com- 


ence by Office before Seiſure. 30 
Ouſter le main. 
Where land ſhall continue inthe Kings 


hands for a third part till an Ou- 
ſter le main ſued, though the Heir 


be dead. 30 


Mpere an Ouſter le main ig neceſſary, 
a fer gears mage before is not 


goo ib. 
P. 
Perjury. 
() Ne convicted for Perjury and 
Fined 10 l. although there 
was no malice in it. 79 
Plea. 


In Debt for Rent, where it is no good 
Plea that Alien Enemies entred and 
expelled hint. | 27 
The difference where the Law creates a 
duty or charge, and the party is af 
abled to perform it without any de- 
fault in him, and when the party by 
contract creates a duty upon him- 


25 ibid 
In Debt upon Bond the Defendant 
pleads the Statute of 23 H. 6. and 
that he was in cuſtody, and that 
the Bond was for his enlargment, 
and concludes non eſt factum, which 
ought to have been, judgment Si 
Actio, &c. and held naught. 58 
Ir a Debt upon a ſingle Bill the De- 
fendant Pleads payment of part af 
ter imparlance and darrein conti- 
vuance, and not good without ac- 
uittance ſhewn. | 63, 65. 
Where a Plea concludes in abatement, 
it is not peremptory,but if a Plea in 
abatement be pleaded in Bar, it is 
peremptory. ib. 

A Plea pleaded after Imparlance, and 
Iſſue tendred upon it, yet it is not 


Peremptory upon a Demurrer. ib 
If after iſſue joined the Defendant 
pleads 


— WC 


— — 


pleads a Plea in abatement, this is 
peremptory as well upon Demurrer 
as by Verdict. 66 
The diverſity between a Plea in abate- 
ment and a Plea to have Aid, ib 
Upon fully adminiſtred pleaded, and 
the Iſſue whether Aſſets or no, and 
Aſſets found for part only, yet judg- 
ment to recover the whole ſhall be 
good, 37 
Accord a good Plea in Covenant. 
39 
A Bond made to two, and the Survi- 
vor brings an Action in his own 
name, non eſt factum 7s no Plea. 
42 
Plene Adminiſtravit, 4 good Plea to 
a charge by Judgment. 48 
Where an argumentative plea is in- 
ſufficient upon a general _— 
ib. 
Per dures, where it ſhall be a good 
Plea to avoid a Bond fraudulently 
obtained. 92 
Of a Bond made in one Connty, and 
the Declaration alledged in another 
upon the Statute of 6R. 2. 17 
Prohibition. 


After adminiſtration granted the Or- 
dinary hath not power to compel the 
Adminiſtrator to make diſtribution, 
and if he go about to repeal the Let- 
ters for not doing it, a Prohibition 
Heth. 


The Tab. 


Promiſe. Vide Aſſumpſit. 


R. 


Recognizance. 


; Scire facias againſt three Bay- 


[@ 


lees upon a Recognizance 


acknowledged jointly and ſeveral- 


3 
a Requeſt where it ſhall be well made. 


— 


ly, and not good + Otherwiſe in 

debt upon a Bond , for there the 

Defendants ought to ſhew that 

the parties were in full life at, 

&c. 21 
Releas. 


In debt upon a Bond of 200l. for 
payment of 1041. a Releas of a 
Bond of 2001. for the Payment 
of 100 l. i not good, although it 
be averred there is no other Bond 


made by the Defendant. 71 
Rent. 


Debt by an adminiſtrator for Rent 
upon. Aſſignment of a term for 
years by Deed, adjudged no Rent 
but a ſum in groſs. 57 

Debt upon the Statute of 32 H. 8. 
againſt Occupiers for arrears of 'a 
Rent charge. 62. 

Leaſe reſerving 7 I. Rent, and there 
is 31. more behind, the Leſſor 
camnot demand 10 l. whereby to 
take advantage of a Condition, be- 
cauſe its an intire ſum, 95 


Requeſt, 
Requeſt where to be made by the De- 
fendant before the Plaintiff is to 
make his Election. 


25, 26 


— — 
— 


8. 
| Sewers. 


mmiſſioners of Sewers, Quære 
if they may ſell a Diſtreſs. 92 
E e Sta- 


— 


Statutes. 


T what Courts the Statute of 21 Jac. 


- 


and the Statute of Jeofails my | 
4 


extend. | 
Stat. 1 Jac. 8. of Stabbing how con- 
ftrued, where ſeveral are zndiged, 
and it doth not appear whogave the 
thruſt. 44 


Surrender. 


If Leſſee for life accept of a Leaſe for 
4 IF = 60 be a Surrender of 
his Eftate for life. 59 


Survivor. 


A bond made to two,and one ſurvives, 
he may bring the Aion in his own 
name, ſo if a charge ſurvive; other- 
wiſe where nothing ſurvives as in 
feofſment.. = <2 


— 


T. 
Treſpaſs. 


One cannot juſtifie a Treſpaſs upon an- 
other for fear. 35 


Trover. 
Trover will lie for money delivered by 
tze Plaintiff to the Defendant to 
| .. - heep, though not in Bags. 91 


Truſt, Vide UIſes. 


The Table. 


| Where a Truſt of Copyhold land 


V. 
Varians. 


N an Actbion on the Caſe where one 

of the Jurors names was Lan- 
ceſter, and in the Record it was 
Lancaſter, and ruled no Vari- 
ance. 91 


Venire facias. See Writs. 


Verdict. 
Where a Verdi ſhall not make a de- 


claration good which wants conve- 
ment certainty. I 9 
Where the Declaration vuries from 
the Verdict, and good. 27 
Where in an Action on the Caſe fo 
words and ſhall not be ſupplied by 
L 


exceptis his verbis. 


Ules. 


{ 


What they were at the Common Law. 
1 

Truſts are at this day ruled as Uſes 

were at Common Lat I5 

Where the Husband ſhall have a Truſt 
by Survivorſhip. I 

75 

forfeited to the King he Hall have 

the Land it ſelf. 15 


— — — 


W. 


3 & Hy for life, the remainder 


for life, and Tenant for life 
cuts down Timber trees, he in 3 


YeUVEer- 


The Table. 


reverſion may ſeiſe them, although | 
he cannot have an Aion during 
the life of him in remainder. 81 
But where a Leaſe for years is made 
without Impeachment of wait, ſuch 
exception is good, 82 
Leſſee for life with a contingent re- 
mainder is no bar to him in reverſi- 
on to bring an Adlion of wait. 16 
Leſſee for life cuts Timber trees, he in 
Reverſion to bring a Trover though 
be did not ſeiſe them. 1b. 
Leſſee for gears cuts down Timber: 


trees, and ſome diſtance after car- 
ries them away, Treſpaſs vi & pe; 
mis lies; and in ſuch caſe felony | 


may be committed, 3 
Conſtruction of Words. 


Per unam acram ligni, ot only the 
the word, but the ſoil it ſelf ſhall 
20 


po . 
If where it ſball be talen as a limita- 
tion ſubſequent. 20 
Where Poſtea ſhall refer to the time 
. immediately precedent. 23 
Where Scilicet 7s but explanatory and 
for inſtance, and cannot contraclict 
any thing that is precedent. 23,24. 
The word Reſt in a deviſe how con- 
rued. 28 
The conſtruction of the word for in 
an Action on the Caſe for words. 


31 

Where the latter words qualifie the 
former. IT 
Where a man grants his land, & to- 
tum ſtatum ſuum 3 habendum for 


ſexty years, the habendum ſhall be 


conſtrued repugnant. 59 
Leſſee for life with power to make 
Leaſes for twenty one years at ten 
pounds per an. payable at Mich. 
or ten days after, whether theſe 
words are to be taken in ſenſu di- 
viſo or conjuncto. 90 
Habendum a die datus and for three 
years from hence forth how to be 
conſtrued in a Leaſe for years. 7 
Decimz garbarum what is compre- 
hended therein. 80 
Where words make a contingency by 
the intention of the party. 8 
Where words are general in a Bond, 
get may be limited. | IQ 
The difference between the words and 
and for. 


Writs. 


If a Writ abate one day, and another 
Writ is purchaſed bearing Teſte the 

| fame day, it ſhall be intended after 
the abatement of the firſt. 34 
Where an alias Venire facias ſhall be 
awarded, and not a Venire facias 
de novo. = 
Where a Venire facias ſhall be award 
ed for inſufficiency of the verdicł. 

1 

Scire facias to be brought where — 
Recognizance was taken , but the 
uſual entry in Banco Regis 3s to ex- 
preſs before what Fudge it was ta- 
ken, but no place where. 13 
Venire facias in Chancery retornable 
in Banco Regis. 14 
Mbere abundans cautela makes not 
the Writ vicious. ibid. 


FINIS. 
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